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INCE Nathaniel Chipman, in 1793, pub- 
lished the most unique and one of 
the earliest volumes of state reports, many 
eminent jurists have graced the Supreme 
Bench of the state of Vermont. Charles K. 
Williams, Stephen Royce, Royall Tyler, 
Samuel S. Phelps, Jacob Collamer, Isaac 
Redfield, Milo F. Bennett, and Luke P. 
Poland, among others, have had a share 
in molding the body of law comprised in 
the Vermont Reports, and among these 
Jonathan Ross, the subject of this sketch, 
may worthily rank. 

Jonathan Ross was born April 30, 1826, in 
the town of Waterford, one of the easterly 
tier of towns in Caledonia County, Vt., on 
the Connecticut River. He was descended 
from Roger Ross, held by family tradition 
to have been a Scotchman, who was born 
September 20, 1740, and died in Phillipston, 
Mass., October 6, 1817. Roger Ross en- 
listed for service August 21, 1777, in the 
colonial army and marched to Bennington, 
but arrived too late to take part in the 
battle. September 27, of the same year, he 
again enlisted under the same commanders, 
Captain Josiah Wilder and Colonel Nathan 
Sparhawk, and served twenty-nine days, 
participating in the battle of Saratoga. 

February 14, 1771, Molly Rugg, wife of 
Roger Ross, bore him a son who was named 
Jonathan. When Jonathan was but a child 
his mother died. Before attaining his major- 
ity he purchased his time and subsequently 
spent some time at Chesterfield, N. H., where 
he married Lucy Stoddard. In 1793 Jon- 
athan bought one hundred acres of wild 
land in what is now the town of Waterford, 
and there in February, 1795, brought his 





bride to make a home. Here he cleared 
up a farm and on November 11, 1820, died 
of typhus fever, the same malady having 
in the previous year robbed him of two 
of his four sons and one of his two daughters. 
Royal, son of Jonathan and Lucy Ross, was 
born on the homestead in Waterford, July 
22, 1799, and there passed his entire life, 
dying November 2, 1856. He married in 
1821, Eliza, daughter of Rev. Reuben Mason, 
a pioneer Congregational clergyman. Reu- 
ben Mason was a lineal descendant of 
Pelatiah Mason, one of the nine sons of 
Sampson Mason, who came from England 
and settled, in 1649, in Dorchester, Mass. 
He had served under Cromwell, and his 
descendants have included many men of 
distinction. 

When Jonathan Ross, the elder, came 
with his wife to Waterford, in 1795, an 
ox sled carried all his movable possessions 
except the cow, which was led behind. In 
the remaining twenty-five years of his life 
he added one hundred acres to his estate, 
fenced it all, mostly with stone walls (pro- 
bably the procurement of the building 
materials necessitated no very extended 
journey), and built two frame barns and 
a frame house, all of which were well stocked 
and furnished. Royal Ross succeeded to 
this estate at the age of twenty-one, upon 
his father’s death, the only other surviving 
son being but seven years of age. 

Into the primitive life consistent with his 
father’s circumstances, Jonathan Ross, the 
subject of this sketch, was born in 1826, 
being the eldest son and third of twelve 
children, of whom all but one lived to 
maturity. The industry, sobriety and 
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sound morality of his father’s household 
had no small share in molding the character 
of the future jurist. In the rude school 
of his native district Jonathan sought and 
received instruction until he was eleven 
years of age, after which his services were 
in demand upon the paternal acres during 
the outdoor season. Nevertheless, until he 
was seventeen years old he continued to 
attend the district school in winter. At 
the age of eighteen, through the energetic 


application of an active mind, he had be- | 


come qualified to take up the teacher’s 
ferule and lead others in the way of knowl- 
edge, and for seven successive winters he 
taught in the schools of Vermont, Mass- 
achusetts, and New Hampshire. Assisted by 
his earnings he was enabled to attend parts 
of two fall terms in a select school in Water- 
ford, and part of a term in Phillips Academy, 
in Danville, Vt. 
1845, and 1846 he was under the tutelage 
of James K. Colby, at St. 
Academy, St. Johnsbury, Vt. 
and early summer of 1847 were spent at 





In the autumns of 1844, 


of his college mates, his diligence and ready 
grasp of knowledge enabled him to remove 
all his entrance conditions during his fresh- 
man year. 

The expenses of his tuition were defrayed 
largely by his own earnings, though when, 
in 1851, he obtained his coveted degree, he 
owed his father two hundred and seventy- 
four dollars, which had been loaned to him. 
In 1885 his Alma Mater conferred upon him 
the well-merited degree of LL.D. 

During the first year after his graduation 
the future jurist taught in the academy 
at Craftsbury, Vt., and the four succeed- 
ing years in the academy at Chelsea, Vt. 
During the last two years of his residence 
in Chelsea he read law in the office of 
William Hebard, whose three years’ service 
as judge of the Supreme Court were marked 
by faithful and efficient service. The future 


lawmaker was admitted to the Vermont Bar - 


| in Orange County Court, at Chelsea, at the 


Johnsbury | 
The spring | 


the same institution and in the following | 


autumn he 
College. 

During the youthful days of Jonathan 
Ross, great changes occurred in the con- 
ditions of country life — changes which did 
much to stimulate curiosity, comment, and 
thought. Friction matches displaced flint 
and steel; stoves took the place of the 
large brick fireplaces; kerosene oil relegated 
tallow dips to obscurity; steam and elec- 
tricity wrought the annihilation of time and 
distance, and manufactured goods came in 
to replace the toilsome products of the way- 
side forge and the hand loom. These mani- 
fold forces were at work, revolutionizing 
the habits of thought and enlarging the 
field of vision of the rising generation. 

With a mind well trained by close and 
systematic study, ever on the alert, and 
with a determination to succeed, young 
Ross entered upon his college course. 
Though ill prepared, as compared with some 


matriculated at Dartmouth | 
| until the summer of 1856. 


December term, 1855, and in the spring 
of 1856, took up his residence in St. Johns- 
bury, Caledonia County, Vt., which was to 
be his home for the remainder of his life. 
He was assistant at St. Johnsbury Academy 
In May, 1856, 
he formed a partnership for the practice 
of the law with A. J. Willard, and this 
connection continued until 1858, after which 
he was in practice alone until 1865, when 
he was associated with G. A. Burbank. 
This connection lasted twelve months and 
was succeeded, in 1869, by partnership with 
Walter P. Smith, at present Judge of Pro- 


| bate for Caledonia County. 





Early in his professional life, which cov- 
ered the years between 1856 and 1870, Jona- 
than Ross demonstrated the possession of 
the qualities that make for success. The 
scanty stock of learning acquired after a 
bitter struggle and therefore the more 
tenaciously retained, growing in due course 
to gain momentum of its own weight, 
coupled with a discrimination well nigh 
infallible and a determined adherence to 
the right, clearly called public attention to 
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the fact that he was a man to be impli- 
citly trusted, clever, incorruptible, well 
balanced and gifted with professional acu- 
men, sound common sense, and religious 
principle. He was a man to whom people, 
especially women, went in trouble, for 
counsel and advice not strictly professional. 
They felt sure that no hope of gain or 
personal advantage would control his action. 
They had such confidence in his integrity 
and judgment that they trusted him as a 
friend without fear that he would betray 
their confidence. The confidence of the 
community led to many positions of public 
trust; from 1858 to 1868, he was treasurer 
of the Passumpsic Savings Bank, and it is 
worthy of note that during his fiduciary 
control the corporation never lost a dollar. 
In 1862 and 1863 he was state’s attorney 
of Caledonia County. In 1865, 1866, and 
1867 he represented St. Johnsbury in the 
General Assembly, serving effectively on the 
Judiciary and other committees. For four 
years before 1870, he was an active and 
influential member of the State Board of 
Education, and in the latter year was re- 
turned by Caledonia County to the State 
Senate, while in 1869 he was a member 
of the last Council of Censors. 

As an advocate Jonathan Ross was clear 





and convincing; there was nothing ornate | 


or flowery in his style, but his overpower- 
ing earnestness carried conviction to court 
and jury alike. Many things which younger 
attorneys, and perhaps a majority of the 
public, are prone to consider the crowning 
glory of an advocate, were no part of his 
professional creed. Pettifoggery and chi- 
canery were to him odious, and if causes 
were not to be won by careful preparation 
and straight-forward trial upon their true 
merits, in the light of the law, as he in- 
terpreted it, they were to be lost regardless 
of the effect upon his professional reputa- 
tion or the wishes of his clients. Honesty 
of purpose was the keynote of his career, 
in whatever capacity he might be serving; 
no false notions of duty to his client ever 


| 
! 





caused him to swerve from his higher allegi- 
ance to the eternal principles of right and 
justice, and he ever exemplified the fact 
that one may be at one and the same time 
a successful lawyer and a consistent Christian 
gentleman. 

December 1, 1870, while serving as sena- 
tor from Caledonia County, Jonathan Ross 
was elected sixth Associate Judge of the 
Vermont Supreme Court, in place of Wil- 
liam C. Wilson, who removed to Minnesota. 
While the judges of the Vermont Supreme 
Court are elected biennially by the legis- 
lature, political considerations never enter 
into their choice, and since 1880, death and 
resignation have been the only causes of 
removal. The majority of the members of 
the Bench are appointed by the Governor, 


‘to take the place of predecessors who have 


died or resigned, and the legislature never 
fails to reélect the appointees of the Gover- 
nor, who usually takes into consideration 
the wishes of the Bench and Bar in filling 
vacancies. The court consists of a chief 
judge and six associate judges who rank 
in order of seniority. Judge Ross was gradu- 
ally advanced until 1890, when he was 
elected chief judge upon the retirement of 
Judge Royce, and this position he held un- 
til his resignation in January, 1899. His 
term of service, therefore, covered well nigh 
a generation. 

The judge of the Vermont Supreme 
Court has no sinecure. All judicial work 
in the state, except probate business and 
the petty cases brought in justice courts, 
must be done by the seven judges. In 
each of the fourteen counties of the state, 
two terms of county court must be held 
annually and in the more important counties 
often last upwards of two months. The 
same seven judges are the Court of Error, 
which now meets thrice annually in Mont- 
pelier, and are also collectively the Court 
of Chancery, each judge being also a chan- 
cellor. 

Into this round of hurried activities 
Judge Ross was plunged at the age of 
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forty-four. He was not brilliant, in the 
usual acceptation of the term, he was some- 
thing of a plodder, but he squared his every 
word, his every act, with the right as he 
saw it, and he enjoyed the full confidence 
of his associates, to whom, in the council 
chamber, owing to his honesty, candor, and 
common sense, he was a tower of strength, 
while in him the Bar recognized a pains- 
taking and impartial judge. If deliberate, 
there was in him nothing of procrastination. 
His Supreme Court work was done with the 
least possible delay. His written opinions, 
which bore evidence of careful study, were 
clear and scholarly and were based more on 
principles than precedents. His first printed 
opinion is in Woodward et al. v. Barnes, 
43 Vt. 330, and his last is in Holt v. Ladd 
et als., 71 Vt. 204. 

As in deeper channels the water moves 
quietly but with added power, the 
influence of Judge Ross was unostentatious 
but abiding. His life was one of contin- 
ual growth. 
foe of social evils, he was always charitable 
to the erring, slow to censure and ever 
ready to extend the helping hand. Espe- 


so 








Although an uncompromising | 


cially to the younger members of the legal | 


profession he was considerate and kind, and 


to no member of the Bench could a young. | 
attorney in perplexity go with greater con- | 


fidence of receiving consideration and help- 


ful suggestion. No sword of 


hung over the head of the youngster at | 
g 3 g 


the Bar. Having positive opinions he ex- 
pressed them fearlessly yet accorded 
others the right of individual opinion and 
never took offense when differed from. 
Notwithstanding his studious habits he was 
fond of companionship and he was always 
delighted, when not engaged with business 
matters, to sit down with members of the 
Bar, as he chanced to meet them, and dis- 


to 


cuss legal problems. 

It was only in some exigency, or upon 
the trial of some cause of great importance 
or public interest, that Judge Ross showed 
his full strength and fertility of mind. As 


Damocles | 








an instance, the Bar will long remember 
his charge to the jury in the celebrated 
Way murder trial. So clear and exhaus- 
tive was his exposition of the law applicable 
to that and like causes, that it commanded 
the attention, not only of the members of 
the legal profession of our own state, but 
of lawyers and judges of other states as 
well. 

Judge Ross grew to the very end. When 
asked to what he attributed his success he 
answered, ‘“‘It is simply hard work, guided 
by a conscientious endeavor to understand 
and faithfully discharge present duty, with- 
out reference to the effect upon my personal 
prospects in the future.’’ He was never 
idle. Few indeed are the men who could 
have done as he did when, at the age of 
seventy-three, he was called to new fields. 
In February of that year, unsolicited and 
unexpected, came the message of Governor 
Edward C. Smith, requesting him to accept 
the appointment to fill the unexpired term 
of the late Justin S. Morrill, Vermont’s 
venerable senior member of the United 
States Senate. The call was heeded; so sys- 
tematic were his habits work that it 
was a matter of hours instead of days to 
close all unfinished court work, and within 
forty-eight hours Judge Ross was on his 
way to the national capital. He entered 
the Senate just before the ratification of the 
peace treaty with Spain, which passed the 
Senate by a majority of one vote. His 
vote was in the affirmative. 

Webster, when asked how long he was 


of 


in preparing his reply to Hayne, said, 
‘Forty years.’”’ No great or lasting work 
is done without preparation. Preparation 
is power. Judge Ross was prepared. He 
was never idle; his reserve power was 
enormous. 


He was a member of the Committee on 
Territories and in his spare moments had 
thought out the problems that he so ably 
discussed on January 23, 1901, in a speech 
in the Senate, on ‘‘The Constitutional Re- 
lations of Porto Rico to the United States.”’ 
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This effort made a sensation throughout 
the country and marked Judge Ross as a 
man of national fame, and beyond question 
shaped the policy of the nation with refer- 
ence to our Island possessions. McKinley 
characterized it as the most enlightening 
treatment of the subject he had yet seen, 
and stated that it led him to a complete 
change of mind as to national policy in 
regard to the annexation of territory. At 
the expiration of his term in the Senate 
Judge Ross was appointed chairman of the 
Vermont State Railroad Commission and 
served in this capacity until 1902, when 
he resumed the active practice of the law. 

Judge Ross was twice married; first, in 
1852, to Eliza Ann Carpenter, daughter of 
Isaiah Carpenter, Chief Justice of New 
Hampshire, who died in 1886. His second 
wife was Miss Helen Daggett. (Of the eight 





| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 





children by his first marriage five are now 
living. 

The close of Judge Ross’s life was tragic 
in the extreme. On February 21, 1905, as 
he was driving with his wife, the horse ran 
against a railway train in Concord, Vt., 
and turning suddenly threw both Judge and 
Mrs. Ross against the moving cars. Mrs. 
Ross was instantly killed but Judge Ross 
lingered until February 23. He did not 
regain consciousness, nor did he know of 
his wife’s death. Thus ended the earthly 
career of an eminent jurist, an able states- 
man, and above all, an honest, incorruptible 
man, who has left an abiding monument 
to his ability in the law of his native state 
and a lasting influence for good in the 
hearts of those who knew him. 


BURLINGTON, VT., May, 1905. 
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THE LAWYER IN PUBLIC AFFAIRS 


By Hon. ALTon B. PARKER 


N studying, however casually, or with 

whatever care, the modern development 
of the law, and the scope of the men who 
follow it as a profession, it is impossible to 
escape from a knowledge of the close rela- 
tions which the latter bear, almost as a 
direct result of their professional life, to our 
politics. It is seen all along the line of 
public effort whether in village, town, city, 
county, state, or nation. Its existence, 
therefore, cannot be overlooked nor can its 
importance as a feature in the history and 
development of the law, or of politics, be 
exaggerated. It is not a new tendency, 
having manifested itself even in our earliest 
days when, owing to the simplicity of con- 
ditions, the need for the lawyer and the 
recognition of his place in our social fabric 
became only slowly apparent. Yet, it is 
a tendency which has grown with the growth 
of the country and with the enlarged facili- 
ties for the study of politics and also with 
the added dignity of the legal profession 
itself. 

In the earlier days in the history of the 
thirteen colonies, the questions discussed 
were those relating to rights, then popu- 
larly denominated natural, most of which, 
in their practical assertion, have since be- 
come legal, or recognized as a part of our 
institutions. It was almost a necessity that 
the few members of the Bar whose services 
were then called for should become at once 
the assertors of these rights before the 
courts. It was even still more imperative 
that they should come to the front in the 
‘discussion of them in the forum, in those 
bodies where hearings must be held, and 
also in the respective assemblies of the 


IN THE REVOLUTIONARY AND _ CONSTITU- 
TIONAL PERIODS 

It was, therefore, only natural, that when 
the Revolution came up for discussion the 
services of the lawyer should everywhere be 
in demand. Even Samuel Adams, in spite 
of the fact that his mother’s conscientious 
scruples drove him away from the study of 
the law into the honorable trade of maltster, 
had as his principal and active coadjutors, 
James Otis and John Adams. No argu- 
ments more distinctively legal could have 
been made at that time. Looking back, we 
are perhaps inclined to think of them as 
largely academic and as having some flavor 
of the pedantic. Patrick Henry’s great 
speech, although delivered in a political 
assembly, was distinctively the product of 
the legal mind and the legal training of 
his day, while the Declaration of Indepen- 
dence is filled throughout with legal as well 
as with popular terms. Although the Revo- 
lution itself was, therefore, started by law- 
yers it was soon removed from the venue 
of the legal profession into those of the 
soldier, the diplomatist, and the financier. 
But even the diplomacy of this period, 
during the life of the Confederation and its 
successor, the Constitution, was distinctly 
that of the lawyer in public life. 

Coming down then to the period of Con- 
stitution-making which began at the very 
conclusion of peace, the lawyer at once 
dominated the scene. The names of Alex- 
ander Hamilton, John Jay, George Mason, 
James Wilson, John Marshall, John Rut- 
ledge, James Madison, George Wythe — 
these are only a few of the men as the re- 
sult of whose labors, in state and federal 








people. This was in the declining days of | bodies, came the perfecting of that great 
a theocratic age, when every profession | experiment, a written Constitution, which 
other than that of the clergyman had to | incorporated into itself all the principles 
struggle for a position. | for which our race had been contending 
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through peace and war, through evolution 
and revolution, since the year 1215. 

Passing to the period of Constitutional 
interpretation, especially during the life of 
John Marshall, its great master, we find 
that practically every one of the command- 
ing lawyers who practised in the Supreme 
Court from the days of Marbury v. Madison, 
the Dartmouth College case, and onward, 
shone as bright illuminating stars in one or 
other branch of Congress or in state legis- 
lative bodies. It often happened that the 
man who, in the morning, had made a great 
argument on constitutional lines in the 
court, passed into one or other house of 
Congress to repeat, or to emphasize, or to 
enforce, on the same day, in the real life of 
politics, the opinion he had expressed or 
illustrated as an advocate. The precedents 
thus established have always been main- 
tained, because the same thing may and 
does happen to-day although, in spite of 
the growth of the country, this particular 
phase of legal work does not have the same 
relative importance that was attached to it 
in the earlier days of our historv. 


RELATION OF JUDGES TO PARTY DIVISION 


It is interesting and valuable, then, to 
examine briefly the relations which our 
courts, both original and appellate, federal 
as well as state, have borne to partisan 
politics. In doing so we find that, from 
our earliest history as a people, long be- 
fore our national system had developed its 
character, our courts had begun to draw to 
the Bench, and into the legal profession, 
not only men who were strong partisans 
of some idea, but those who had taken a 
prominent part in the political activities of 
the time. It was not always the political 
partisan, because it must be borne in mind 
that politics have not always been the 
striking line of division. In our earliest 
davs, dogma and theological divisions, out 
of which from the beginnings of the mod- 
ern history of our Western peoples, their 
political divisions have finally grown, were 


¥ 








the most potent agencies in attracting men 
to one side or the other of some problem, 
whether it related to this world or was 
supposed to belong to the affairs of the 
next. 

Beginning, however, with our formal na- 
tional life, when we had attained our ma- 
jority as a people, differences of political 
opinion have been the basis of party align- 
ment. Since that time it has been the rule 
to draw from the respective political parties, 
now from one and again from the other. 
And, always taking the country as a whole 
and over periods of reasonable length, the 
result has been a fairly equal distribution 
among the representatives of differing opin- 
ions, whether as to number, ability, or result- 
ing influence. 

Nor have the men thus chosen to fill our 
judicial offices been the mere formal ad- 
herents of parties. They have, in general, 
been devoted, during their political careers, 
to the organization as well as to the prin- 
ciples of their parties. They have, in fact, 
been the advocates of what one of the great- 
est of our modern leaders has defined as a 
‘sturdy partisanship.”” This has been dis- 
tinctive of that culminating judicial body 
of our own history and of the world: the 
Supreme Court of the United States. In 
our earliest days its chief justices were 
partisans of the then dominant idea in our 
politics. The period of struggle had orig- 
inally united them so that lines of division 
had almost disappeared. But, when this 
period was over, all the uncertainty of the 
past, aided, perhaps, by the absence of 
precedents, lined them up more strongly 
on opposite sides of the great questions 
than even at later periods. As their scope 
was narrower their outlook on the horizon 
about them was naturally sharper, keener, 
more intense. Perhaps their partisanship 
meant even more for them than it does for 
us, when the necessity has arisen for every 
intelligent man to take in a wider range 
of thought and conditions. 

However, this very fact so demonstrated, 
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in itself, their interest in the ideas upon 


which our institutions were founded, that | 


the first impulse which moved them, when 


they found themselves upon the Bench, was | 


to assert with the utmost force all the dig- 
nity, all the power, all the accumulated tra- 
ditions of their time in favor of their 
country’s interest. In order to do this, 
the partisan was at once and from the very 
necessity of the situation merged in the 
patriot and the jurist. 


OUR SUPREME COURT JUDGES AS POLITICIANS 


The example thus early set has since 
been followed. Every chief justice has 
come to that high distinction after passing 
through the lanes, alleys, streets, or high- 
ways of a party. As a rule, they have 
fort, humble as well as high. And, in no 
instance, has this system brought to the 
Bench a man who could be called, or 
thought of as, a political chief justice. In 
most cases, they have been of such strong 


itself, in filling the office of chief justice, 
has been followed, almost without excep- 
tion, in the appointment of associate jus- 
tices and the same results have been mani- 
fest — that is, a fairness and determination 
to be judicial that would not have been 
expected when the effect of partisanship had 
been studied in the same men when they 
were in politics alone. All down through 
the Federal courts, this same policy has 
been followed almost without exception, 


| every President having made it a part of 


his policy in judicial, as in other offices, to 
fill them with the adherents of his own party 
ideas and doctrines. But the same general 
result has been uniformly apparent, the 
partisan quite uniformly disappearing in 


| the judge. 
gone through many grades of political ef- | 


This is not to say that all Presidents have 
equally made the best use of their offices in 
the appointment of judges. But, whether 
a President has done ill or has done well, 


| whether he has appointed the man most 


characteristics that they have either dom- | 


inated the court or have largely contributed 
toward decisions involving great principles 
and that, too, oftentimes against the con- 
tentions of the extreme element of the 
party from which they had originally been 
drawn. No more striking illustration of 
this independence can be cited than that of 
Chief Justice Chase. In politics, he was 
the strong advocate of the principles of 
his party. 


acceptable to the Bar, its natural leader in 
any given district, the effect has still been 
the same. The court might have been im- 


| proved by better selection, but so far as 


In executive office he thought | 


it among the necessities of his career to | 


suggest, to pass, and to execute a law mak- 
ing paper money legal tender. But, when 
the question came up before him as a mem- 
ber of the Supreme Court of the United 
States not only were all his party training, 
ideas, and attachments thrown to the winds, 
but his own action as Secretary of the 
Treasury was reversed by the Supreme 
Court of the United States, a result which 
could not have been accomplished without 
his vote 

The policy which has thus commended 


the intrusion of partisanship is concerned, 
neither carelessness, nor oversight, nor lack 
of interest on the part of Presidents, has 
affected the principle under discussion or 
qualified its success. 


THE SYSTEM IN STATE 


PEACHMENT BODIES 


COURTS AND IM- 


If this rule had not been found to operate 
also in elective state and local courts, it 
might have been attributed to appoint- 
ment with a life tenure, but the truth is, 
that all through our system, even to the 
smallest courts, county or even police, the 
same general trend has been apparent. It 
is, therefore, safe to maintain that in no 


| country in all the world may suitors ap- 


proach the courts with stronger assurance 
that justice will not be turned one way or 
the other because of the previous public 
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career, the partisan opinions, or the un- 
fairness of the judge on the bench. 

The effect may still further be seen, even 
in legislative bodies, when impeachment or 
other political or semi-political questions 
have been raised, and where, in order to 
decide them, those bodies had to assume 
for the time a judicial relation. In few 
instances, indeed, have partisan passion or 
public clamor been permitted, even in the 
remotest way, to influence such action with 
obvious unfairness. This has been true in 
hundreds of cases where the man who was 
sitting in judgment was partisan before he 
had been judge and remained partisan after 
he had retired from the Bench or from the 
exercise of a judicial function. 

In my own somewhat extended judicial 
experience I have naturally come into close | 
relations with a large number of judges of | 
courts, of both original and appellate juris- | 
diction, and into personal contact with | 
many more, but after all these years I can 
say that, in no case, have I ever known a 
single judge who, writing or concurring in 
a majority opinion, or, either by himself or 
in connection with his associates, dissenting | 
in a minority opinion, has been moved by 
personal reasons, or by attachment to a 





political party. 

These considerations ought to give us 
pause before we consent to think that our 
life, society, and system of government are 
growing worse, or before we permit any 
revolutionary theories to drive us to the 
conclusion that old customs, manners, or | 
methods should be abandoned simply be- 
cause they are old or because other govern- 
ments, or forms, or systems, have not 
adopted our simple and effective way of 
great and difficult human 


dealing with 
problems. 
The application of this non-partisan in- 
terpretation to judicial questions has ex- 
ercised a profound influence upon our for- | 
eign service. This is illustrated by the 
names of the ambassadors and consuls, 
many of them without legal training, who, | 





before their departure from our shores, 
had been appointed and had gone forth as 
severe and unbending partisans, in spite of 
which they have become at once represen- 
tative of their country. Among men of this 
type, we, of the American Bar, can confi- 
dently pride ourselves upon the example 
set by our profession in all the capitals of 
the world. Nothing could better illustrate 
this than the fact that, within less than 
forty years, the government of the United 
States has sent to the one great diplomatic 
post, which so greatly affects the interests. 
and the affections of our people and the 
peace of the world, four men, all of them 
trained as partisans, and not one of whom 
had had a judicial career. Yet each one 
illustrated at its highest point the non- 
partisan influence which I have claimed as. 
governing the judges of our land. It is 
scarcely necessary for me to say that I 
refer to Reverdy Johnson, Edward J. 
Phelps, Thomas F. Bayard, and Joseph H. 
Choate, all of whom have, within the period 
mentioned, represented the United States 
at the Court of St. James. 

Even the disputed Presidential electoral 
contest of 1877, unfortunate though it must 
have been in many of its legal aspects, car- 
ried with it, after all, in its results, direct 
or remote, the highest possible tribute that 


| could be paid both to the American judi- 


ciary and to the American people. If the 
same result, or perhaps any other, had been 
reached solely by legislative and executive 
action, that is, if it had been wholly political 


| in its ending as it was in its beginnings — 
| it is impossible to predict what the effect 


might have been. The extra judicial, super- 
legal if not illegal, forced intervention of the 
Supreme Court, as an element in the settle- 


| ment, certainly induced final acceptance of 


the result by the whole country. So strong 
was and is the respect shown by the people 
for even the quasi-judicial determination of 
a dispute which held in solution a great 
peril. 

The two powers or functions of govern- 
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ment, the executive and the legislative, 
shade into each other, and under our na- 
tional system they must work in harmony 
to put the judicial department into- opera- 
tion; but the moment the latter is chosen it 
is independent of either. Pressure from 
the executive or interference from the legis- 
lative are as powerless to move this common 
creation as is that public clamor from which 
neither of the others can possibly escape. 


THE LAWYER IN EXECUTIVE OFFICE 


Although it could not have been foreseen 
that in the practical working of a system 
of government, truly democratic, the law- 
ver would come to have such a dominating 
position in the law-making department of 
both the nation and the states, the fact is 
that the same preponderance has mani- 
fested itself in the executive department. 
So that of the twenty-four Presidents of the 
United States who have followed George 
Washington in that exalted office, whether 
by election or succession, one was without 
trade or profession, four have been chosen 
for military service, more or less prolonged, 
and more or less distinguished, eighteen had 
devoted themselves exclusively to the study 
and the practice of the law and another had 
divided his activities between the Bar and 
the Bench with an incidental, or rather an 
accidental, diversion into the career of the 


soldier. If the same process were applied | 


to the men who have been preferred by 
their party, temporarily in the minority at 
succeeding Presidential elections, the same 
general tendency to draw upon the legal 
profession for the higher places of our poli- 
tics would be none the less apparent. 

Nor is this preponderating position of the 
lawyer in the executive affairs of our na- 
tional life singular to itself. Analysis of 
the history of the various states, whether of 
the original thirteen or of the thirty-two 
since admitted, would, in general, reveal 
the same general tendency to draw lawyers 
away from their practice into posts requir- 





ing this division of my question upon my 
fellow lawyers, it is no more than fair to say 
that all executive offices, both state and na- 
tional, are continually making drafts upon 
the Bar, not always to the individual ad- 
vantage of its members, in order to man the 
commissions and the many administrative 
posts, either existent or created from time 
to time. 


WHAT THE OPEN DOOR HAS DONE FOR THE 
PROFESSION 


While we inherit from the mother coun- 
try the great rights and functions which 
have inhered to the Bar, we have in this, as 
in many other respects, bettered upon the 
original teaching. In England, even at the 
present time, division between barrister and 
solicitor is so sharp that only the former is 
eligible to any judicial offices other than 
those of the most insignificant character. 
But, in practice, the distinction is carried 
still further. All the great offices of the 
British Cabinet — administrative as well as 
legal — have, until the last few years, been 
looked upon as the special privilege of the 
barrister. It was a great surprise, almost 
a shock, when, a few years ago, a single 
solicitor was able, by reason of great ability 
and conspicuous service, both to his pro- 
fession and to politics, to attain cabinet 
rank. Even this experiment has not since 
been repeated. So that, in British politics, 
the barrister still retains the dominant posi- 
tion that tradition and long wont had con- 
ferred upon him. But, in this country, 
every post, not only that which is the in- 
cident of his profession, but that belonging 
to his country, is open to the lawyer. The 
door of opportunity is so wide open to all, 
that the obligation has been as widely dis- 
tributed as is the authority which created it. 

As a natural corollary of this freedom, so 
careful has been the preparation of men for 
the Bar, so effective has been their training 
and the discipline after they have entered 
upon the practice, so keen and intelligent 


ing administrative qualities. Without press- | has been their interest in public questions, 
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and so high the character that if, upon a 
given day, the President of the United 
States should receive the resignation of 
every judge of all the Federal courts, of 
every member of his cabinet and all other 
officials the performance of whose duties 
required a legal training, he could fill their 
places with full regard to the interests of the 
public service, and with popular acceptance, 
without drawing a single appointee from 
any one of the great centers of population. 

In other words, what is sometimes known 
as the country lawyer, is so well grounded 
in his profession, so completely a student 
of his country, so deeply interested and so 
well instructed in its politics, and of such 
high character, that, by intelligent selection, 
it would be possible to carry out such a 
plan in its completeness and with safety. 
Nothing could speak better for the modesty 
and reserve of the lawyer, or show more 
thoroughly how sound are the foundations 
of our legal training or the safety of the 
conditions which inhere in our life and 
society. 


NEITHER THE BOSS NOR THE DEMAGOGUE 


While the lawyer is almost a dominant 
force upon the higher table lands of our 
politics and in congressional and state legis- 
lative bodies, while he has fairly adapted 
himself to the change of methods, it may 
with truth be claimed of him that he has 
never yet become what is known as the 
great boss, that peculiar character incident 
to the later development of our practical 
politics. In many instances, he has been 
able to command leadership, but it has 
never in a single instance involved depen- 
dence on politics for livelihood or fortune, 
or the use of power for personal or im- 
proper ends. Nor have prominent lawyers 
been found, in public life or out, who were 
willing to stand behind men who bore this 
relation to our politics and to share with 
them the spoils which are supposed to be 
the incidents of their position. 

In like manner, thus far in our history, 





no really great lawyer, whose reputation 
was both made and earned in the practice 
of his profession, or by experience on the 
Bench, has attached himself to dangerous 
or demagogic movements. It is the very 
essence of the man well grounded in the 
law that he shall stand in his vicarious re- 
lation to his client and hence to public 
life and to society for stability, for cer- 
tainty, and for assured protection to life, 
liberty, and property. The lawyer belongs 
so essentially to a profession which has 
been a gradual growth and evolution that 
even revolution, to be acceptable to him 
or to attract his support, has been com- 
pelled to conserve those interests and poli- 
cies which commend themselves to the 
average man as safe and as making certain 
the absence of any possibility of assault 
upon the earnings of industry. 


HOW PRIVILEGES HAVE CREATED OBLIGA- 
TIONS 


As great privileges amounting almost to 
monopoly have been granted to the lawyer, 
it has been only natural, only human, only 
Christian, that he should render conspicu- 
ous public service in return, and that he 
should have looked upon this as making it 
incumbent upon him to accept responsibili- 
ties commensurate with the powers conferred 
upon him. His duties and obligations are 
the incident of progress and as this cannot 
go on without stability in the laws, respect 
for the great work already done by man, 
so the lawyer stands now as ever, and he 
must so stand in the future, for everything 
that promotes these great objects. 

As no lawyer ever attains a position so 
commanding that he may not be assigned 
by the court, whose servant he is, to defend 
the prisoner of the lowest grade and of most 
probable guilt, so he carries with him 
through life the obligation to do all that 
lies in his power to save the institutions of 
his country from the harm that may be 
done by the reckless agitator who would 
destroy what is, merely because it exists, 
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who would raze the old structure merely 
because it is old, not because it is ugly, 


but, perhaps, for the very reason that it has | 


in it some of the elements of that beauty 
the consciousness of which has never so 
much as entered into the mind of such a 
man. 

This was most fittingly emphasized by 
the late Chief Justice Cooley, in his ad- 
dress, as President of the American Bar 
Association at Saratoga, in August, 1894, 
when he said: 


“What I desire to impres sat this time 
upon members of the legal profession is 
that every one of them is or should be, 
from his very position and from the license 
which gives him special privileges in the de- 
termination of legal questions and contro- 
versies, a public leader and teacher, whose 
obligation to support the Constitution and 
laws and to act with all due fidelity to the 
courts is not fully performed when the 
fundamental organization of society is as- 
sailed or threatened, or the laws defied or 
likely to be in the community in which he 
lives, as a result of revolutionary purpose, 
or of ignorance, or unreasoning passion, 
unless he comes to the front as a supporter 


of settled institutions and of public order, | , 
: » P | and resist the dangers thus threatened, is 


and does what he properly and lawfully can 
to correct any sentiment, general or local, 
that would in itself be a public danger, or 
be likely to lead to disorder or unlawful 
violence. 

“It is a low and very unworthy view 
anyone takes of his office when he assumes 
that he has nothing to do with public igno- 
rance of the duty of subordination to the 


institutions of organized society, or with 
breaches of law existing or threatened, ex- 
cept as he may be called upon to prosecute 
or defend in the courts for a compensation 
to be paid him.” 


In closing, I would emphasize anew the 
thought that, as the lawyer finds himself 
the beneficiary and the heir of great privi- 
leges which yield commanding opportuni- 


| ties, it is more incumbent upon him than 


upon any other to recognize that these 
privileges and powers impose obligations 
from which there can be no escape, as, in- 


deed, there ought not to be, except by meet- 


ing and welcoming them in the completest 
sense possible. If, at any time it shall be- 
come apparent that the sanctity of the bal- 
lot is either threatened or assailed; if the 
administration of the law, whether civil or 
criminal, becomes either lax or careless; if 
the evils in any industrial movement mani- 
fest such power that they threaten monop- 
oly or put popular rights in peril; if the 
executive, the legislative, or the judicial 
branches of our system shall, either by de- 
sign or accident, tend to trench unduly or 
dangerously upon the rights of any of the 
others —the one man who should resent 


the American lawyer. The traditions of 
his profession, the execution of the high 
trust confided to him, the example set him 
by great leaders through many generations, 
all demand that he should exercise the 
greatest watchfulness and show the highest 
courage. 


New York, N.Y., May, 1905. 
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LEGAL RIGHTS 


IN THE REMAINS OF THE DEAD 


By Frank W. GRINNELL 


HE writer recently had occasion to 

prepare an opinion for the Massachu- 
setts Cremation Society upon the subject 
indicated by the title of this article. It 
appeared that, although the subject had 
been discussed from time to time in various 
books and periodicals as well as in judicial 


opinions,! there was still much confusion | 


arising, to a considerable extent, from rea- 
soning based on misleading technicalities 
and dicta. It has seemed worth while, there- 


fore, to write an article, using the opinion | 


referred to as a basis, but covering a some- 
what broader field. 
It is, of course, to be understood that this 


examination has had especial reference to | 


the cause of the cremation of the dead as 
advocated by the society above mentioned, 
and also that the writer does not discuss the 
statutory rules of different localities. 
The inquiry seems naturally to divide 
itself into three parts or questions: 
I. What is the right of a person to con- 
trol the disposition of his own body? 
II. What are the relative rights of mem- 
bers of the family of a dead person 
and others interested as among 
themselves? 
III. In what form and substance should 
instructions be given by one desir- 





ing to control the disposition of his | 


own body? 
I 


THe Ricut oF A PERSON TO CONTROL THE 
DISPOSITION OF HIS OWN Bopy 


It has long been the common practice for 
persons to give directions in their wills for 
the disposition of their bodies, and from 


1 For bibliography of the subject see note to 
Johnston v. Marinus, 18 Abbott’s New Cases 
(N.Y.) at p. 75; Pettigrew v. Pettigrew, 207 Pa. 
St., 313; Perley “Mortuary Law,” Am. and Eng. 
Encyc. 2d ed., Title, ‘‘Dead Body.” 





time immemorial these directions have been 
respected. See an interesting article in Vol. 
xvii of the Law Fournal (London), p. 149. 

The following are instances of this prac- 
tice: 

Jeremy Bentham, whose learning and re- 
search in the law gives his example peculiar 
weight, bequeathed his body for dissection. 
William Pelham, Kt., in 1532, bequeathed 
his body ‘‘to be buried in the chauncel of 
Laughton.” John of Gaunt, in 1397, di- 
rected his body to be buried in the cathedral 
church of St. Paul, “‘and that it be not 
buried for forty days during which I charge 
my executors that there be no cering or 
embalming of my corpse.”’ Other refer- 
ences are given, in the article above cited, 
to old forms of wills in conveyancing books; 
and the author tells us of the interesting 
fact that on September 26, 1769, a Mrs. 
Pratt’s body was burned “‘in the new bury- 
ing-ground adjoining Tyburn turnpike,” 
according to direction in her will. These 
instances of the early English practice are 
similar to the early Massachusetts practice, 
and undoubtedly to the early practice in 
other parts of this country, to illustrate 
which the following clauses in wills are 
chosen at random from local Probate Rec- 
ords. Moses Paine of Braintree, in 1643, by 
his will (see Suffolk Records, vol. i, p. 26 
orig. vol.) provided as .follows: ‘‘My bodie 
to be buried wheresoever it shall please 
God to call me, at the discretion of my sonne 
Moses whom I make mine executor.’’ Com- 
fort Starr, in 1659, by his will (see Suffolk 
Records, vol. i, p. 353) directs and provides, 
‘“T commend and comit my soule into the 
hands of Almighty God ...my body to 
ve earth fro whence it came to be burryed, 
within ye usuall place of buriall in Boston, 
so neere my Late wife as may be possible 
with conveniency.” So in the will of John 


| Kingsbury, in 1660 (Suffolk Records, vol. i, 








346 


THE GREEN BAG 





P- 379), we find, ‘‘and my body I comitt to 
the earth from whence it was taken after 
my death to bee decently buried in Christian 
buriall by the care and discretion of my 
executors.’’ And in the will of William H. 
Sumner of West Roxbury (1860): ‘Item 
Second. I will and direct that my body 
shall be interred in my Tomb, on lot number 
Eight Hundred and Forty-three, on Sumner 
Hill, Mount Warren Avenue, in the Forest 
Hills Cemetery, in West Roxbury.” The 
writer ventures the assertion that no one 
who may read this article can examine three 
or four old family wills without finding evi- 
dence of this custom. 





The effect of this is well stated in the | 


English article above referred to, where it 
is said: “It is difficult to suppose that these 
directions, often accompanied with the mi- 
nutest details as to the manner and cost of 
burial and by legacies dependent on their 


observance, should have been mere vain | 


words of no binding force. At all events, 
though hundreds of wills contain such direc- 
tions, it is strange, if they were of no bind- 
ing force, that none out of the large number 
which are extravagant or absurd should 
ever have been called in question in a court 
of law. It is true that without such direc- 
tions a duty would be implied in the execu- 
tors to bury becomingly, and that in most 
cases where it is expressed the duty is laid 
on the executors. 


But the same is true of | 


many other parts of an executor’s office, | 


and there is no reason why this duty as well 
as the others should not be deputed to some 
one who is not an executor.” 

This right, therefore, of directing the dis- 
position of one’s body has been exercised 
and respected here and elsewhere for cen- 
turies, although happily without frequent 
resort to the courts. And this has been 
appreciated by the courts, as is shown by 
the opinion in the leading case of Pierce v 
Swan Point Cemetery,! that “‘the right of a 
person to provide by will for the disposition 
of his body has been generally recognized.” 


1 30 R. I. 227. 


There appear to be few expressions of 
legal opinion which qualify or contradict 
the general rule and custom. One English 
judge, in 1882, in the case of Williams v. 
Williams,’ expressed an opinion that a man 
cannot dispose of his body by will because 
there is no property in a dead body. This 
opinion was not, however, called for by the 
facts of the case before him, and, as will be 
shown later, does not prevent the courts 
from carrying out the testator’s wishes, even 
in England. 

This English opinion, although ably criti- 
cised in England (see 17 Law Fournal, above 
referred to), was quoted with approval by 
the California court in the case of Enos v. 
Snyder.?, But these opinions were based 
largely on an old common law maxim that 
“‘there is no property in a dead body,” the 
origin, and even the existence, of which 
have been disputed.’ 

Whatever its origin, the statement that 
a body is not property is neither useful 
nor helpful in the present discussion, and 
the question is merely one of phraseology. 
It is certain that rights in the bodies of the 
dead are not property in the sense of mer- 
chandise. It is equally certain that one 
cannot draw from the premise that there is 
no such property the conclusion that there 
are no enforceable rights. Accordingly, in 
the recent Pennsylvania case of Pettigrew 
v. Pettigrew,‘ the opinions in Williams v. 
Williams and Enos v. Snyder, that a man 
cannot control the disposition of his body, 
which have just been criticised as obiter, are 
stated to be opposed to the weight of au- 
thority in this country. In this same Penn- 

1L. R. 20 ch. D. 659. 

7 131 Cal. 68. The actual decision in Enos v. 
Snyder turned on the local statutes. The views 
of the California court on the general subject 
have been curiously vacillating. See O’Donnell 
v. Slack, 123 Cal. 285 at 288. 

3 See report of Hon. Samuel R. Ruggles, in re 
Beekman St., 4 Bradford’s Surrogate Rep. at pp. 
520-521 (N. Y.); cf. 10 Central Law Journal at 
P. 304. 

* 207 Pa. St. at p. 317 (1904). 
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sylvania case the court expressed a doubt 
as to how far the desires of the decedent 
should prevail against those of a surviving 
husband or wife, but it was a doubt by a 
court which fully recognizes and agrees with 
the general line of argument adopted in this 
article. 

Even in England, in spite of Williams v. 
Williams, the present practice of the ecclesi- 
astical courts is to respect the wishes of 
the deceased, for, in 1892, Dr. Tristram of 
the Consistory Court of London, said: 

‘“Where the deceased has himself ex- 
pressed a wish to be buried in that or in any 
other church yard, the invariable practice 
of the court is by a faculty to give effect to 
such wish.’”’! And later, in 1894, he shows 
that they carry out the wish of the deceased 
to be cremated.? 

The matter may be summed up by an 
apt quotation from an opinion of the Su- 
preme Court of Iowa: ‘‘It always has been 
and will ever continue to be the duty of 
courts to see to it that the expressed wishes 
of one as to his final resting-place shall, so 
far as it is possible, be carried out.” ® 


II 


WHAT ARE THE RELATIVE RiGcuHTs oF MEm- 
BERS OF THE FAMILY OF A DEAD PER- 
SON AND OTHERS INTERESTED, AS AMONG 
THEMSELVES? 


In the opinion of the writer as above 
stated, the directions of the decedent in a 
will or other appropriate writing are of bind- 
ing force and effect. This second question, 
therefore, arises where the deceased has ex- 
pressed no opinion upon the whole matter, 
and when the family differ among them- 
selves. In such cases there are no absolute 


rights. There are, however, definite rules 
of precedence which may, and which prac- 
tically always do, govern the matter; but, 


1 In re Dixon, 1892, P. 386 at p. 391. 

2 In re Kerr, 1894, P. 284 at p. 293. 

3 Thompson v. Deeds, 93 Ia., 228. 

See also O’Donnell v. Slack, 123 Cal. 285. 





in the last resort, the courts may give 
weight to special circumstances and estab- 
lish a rule of fitness and decency in the par- 
ticular case which does not precisely con- 
form to these rules of precedence. 

In Massachusetts the court decided in the 
case of Burney v. Children’s Hospital,’ that 
the father of a deceased minor child may 
maintain an action for damages for muti- 
lating the child’s body by an unauthorized 
autopsy. The grounds of the decision were 
that in the Massachusetts decisions ‘‘a right 
of possession”’ (of a dead body) “‘ is recog- 
nized, which is vested’”’ (primarily) “‘in the 
husband or wife or next of kin, and not in 
the executors.”” The court then held that 
the father, as the natural guardian of the 
child, was entitled to the possession of its 
body for burial in the condition in which 
it was at time of death, and, therefore, was 
entitled to sue for mutilation of it. 

From the opinion in this and other cases 
it may be laid down as the general rule of 
law in this country that, in the absence of 
special circumstances of unfitness and in 
the absence of expressed wishes of the de- 
ceased : 

1. The husband has the right to control 
the disposition of his wife’s body.” 

2. The wife has the same right as to her 
husband’s body.’ 

3. If there is no surviving husband or 
wife, the living children have the right, as 
they naturally come next.‘ 

4. Next would come probably the living 
grandchildren. . 

5. If there were no children or other de- 
scendants, then first the father;5 second, 
the mother, as she is the natural guardian 
after the father. (A court might regard the 


1 169 Mass. 57. 

2 Smyley v. Reese, 53 Ala. 89; Weld v. Walker, 
130 Mass. 422. 

8 Hackett v. Hackett, 18 R.I. 155; Larson v. 
Chase, 47 Minn. 307. 

4 See Lowry v. Plitt, 16 Am. Law Reg. N. S. 
155 (Pa.). 

5 Burney v. Childrens’ Hospital supra. See 





also The Queen v. Price infra. 
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father and mother as having equal rights, 
especially if the deceased child was of age.) 

6. After them, the living brothers and 
sisters, and so on through the living next 
of kin." 

7. That the rights of these persons in- 
terested will be protected by a court of 
equity. 

8. That the estate is liable for the rea- 
sonable expenses of disposing of the body.* 

g. That, in the absence of directions from 
those entitled to give them, the executor or 
administrator has the right and duty of 
providing decent burial.* 

It has been argued, even by judges whose 
conclusions agree substantially with those 
herein expressed, that all of these rights 
spring from legal duties; for instance, that 
a husband has the right to his wife’s 
body because he has a right to administer 
her estate and because the office of adminis- 
trator carries the duty to bury and, there- 
fore, the right to the body.® Such reasoning 
seems fallacious and unnecessarily complex. 
It overlooks the distinction between the 
various rights. Some are public rights con- 
nected with public duties, such as the old 
common law duty of a householder to 
bury a person dying under his roof, if there 
was no one else to do it.*. The duty and 

1 See Lowry v. Plitt, supra; cf. Bogert v. City 
of Indianapolis, 13 Ind. 134 and ro Central Law 
Journal at p. 327. 

2 Weld v. Walker, supra. 

3 Constantinides v. Walsh, 146 Mass. 281; Per- 
ley, ‘‘ Mortuary Law,” 78 and note. 

4 2 Blackstone’s Com. 508; Pettigrew v. Petti- 
grew, supra. 

5 See Pettigrew v. Pettigrew, supra. 

8 See Reg. v. Stewart, 12 Ad. and E. at pp. 
778, 779. 
seems to rest on the negative legal duty to refrain 
from keeping a nuisance on his premises or from 
doing other offensive things, see Lord Denman’s 
language in the case referred to at p. 778. 

“It should seem that the individual under 
whose roof a poor person dies is bound to carry 
the body decently covered to the place of burial; 
he cannot keep him unburied, nor do anything 
which prevents Christian burial; he cannot there- 
fore cast him out, so as to expose the body to 





This positive duty of the householder | 





corresponding right of the executor or ad- 
ministrator to bury may also fairly be con- 
sidered to be public in their nature, because 
some one must do it. Other rights, how- 
ever, are not of the same class. Some who 
have rights may under some circumstances 
have duties in the same matter, as in the 
case of the husband or wife or father or 
mother where there is no estate of the de- 
ceased.! But it does not follow and is not 
the fact that such duties and rights are al- 
ways correlative. There is no public con- 


violation or to offend the feelings or endanger the 
health of the living, and for the same reason he 
cannot carry him uncovered to the grave.’ Cf. 
Reg. v. Vann, 2 Den. C. C. 325. 

1 See Constantinides v. Walsh, 146 Mass. 281, 
Perley, ‘Mortuary Law,” pp. 36-39. On page 38 
of Mr. Perley’s book it is said that ‘‘ when a person 
upon whom the duty of burial rests is incapable 
of acting, .. . the duty falls upon the next one 
having it... .” The meaning of this remark is 
not quite clear, but, if it means that there is a 
legal duty for the performance of which (in the 
absence of statute) the next of kin, who were not 
bound to support the deceased, can be held re- 
sponsible, the statement may well be doubted. 
The case of Jenkins v. Tucker, I. H. Bl. go, cited 
by Mr. Perley, does not support such a state- 
ment, and there seems to be no reason why a rela- 
tive, who is not bound to support the deceased 
before death, should be bound to bury him. Of 
course, if the deceased died in the house of the 
relative and no one else would bury him, the rela- 
tive would have to do it; but that duty is im- 
posed on the householder as such (see Reg. v. 
Stewart, supra) and not on the ground of rela- 
tionship, and the fact that the relative is given 
a right to bury is no reason why the duty should 
be imposed if he does not wish to exercise the 


right. It is said that this duty was imposed 
under “the civil law of Ancient Rome,’’ see 
Pierce v. Swan Point Cemetery, ro R. I. 227; 


22], 


but that is hardly sufficient authority under our 
modern conditions and laws of independence 

In the case of a husband and father the situa- 
tion is different. His duty both to support and 
to bury is a duty not only to his wife and child, 
but to the public (see Reg. v. Vann, 2 Den. C. C. 
325), whereas his right to control, as against others, 
is founded on private feelings. It seems probable 
from Mr. Perley’s text on p. 78, that this note 
is merely explanatory and not inconsistent with 
his views. 
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cern in the disposal of the body except to 
see that it is decently done. The rights of 
persons in such matters as are here consid- 
ered are, therefore, essentially private, and 
rest on the law’s respect for private feelings, 
and the law, so stated, does not require 
technical and misleading analogies to sup- 
port it.? 

It is suggested in the Rhode Island case 
of Pierce v. Swan Point Cemetery, already 
referred to, that all the rights in a dead 
body are subject to regulation by a court of 
equity similar to the control which a court 
exercises as to the custody of children, the 
ground being that the custody of a dead 
body is a ‘‘trust’’ for friends and others 
feeling a natural interest; and this sugges- 
tion was repeated by the court in Hackett 
v. Hackett,? with the additional remark, 
that ‘‘in no case is it”’ (the right to control) 
‘“‘an absolute right.”’ 

It is to be regretted that the word ‘“‘trust”’ 
has been introduced into the discussion, for 
the word has such technical significance in 
the law of property that it is likely to create 
confusion. It is clear that all that is meant 


by the word ‘‘trust,’’ as used by the Rhode | 


Island court and other courts that have 
used it, is that after the burial of a body the 
courts will protect the repose of the dead, 
and will settle disputes by some common- 
sense rule of respect for the feelings of those 
interested; and before burial, if disputes 
arise between next of kin of the same de- 
gree who have equal rights, or even between 
relatives of different degrees under special 
circumstances, the courts will regulate the 
matter as well as they can on the ground 
that rights in this class of cases are not ab- 
solute, like property rights, but are subject, 
not only to the rules of public health and 
decency, but also, to some extent, to con- 
siderations of fitness and respect. For in- 
stance, it is not uncommon for persons de- 
siring cremation to direct that their ashes 
be given to the winds. The jurisdiction 


1 See O’Donnell v. Slack, 123 Cal. 285 at p. 289. 
2 18R.I., 150. 








over such a case does not rest on any theory 
of a “trust,” as the word is used in the law 
of property. It exists, and has always ex- 
isted in this country, because common sense 
and decency demand it and it is limited by 
the ordinary limitations of common sense 
and decency. There is no reason why a 
court should thwart such wishes. 

So far this discussion of the rights of rela- 
tives has been confined to the law of this 
country. In England there has been a curi- 
ous conflict of law between the ecclesiastical 
and the civil courts as to the right to cremate 
a body in the absence of the express wish 
of the deceased. It has been pointed out 
by Hon. Samuel R. Ruggles, in a well-known 
report,’ that the English ecclesiastical 
courts exercise over the burial of the dead 
“‘a legal, secular authority which they had 
gradually abstracted from the ancient civil 
courts to which it originally belonged,” and . 
that the separate existence and authority 
of the English ecclesiastical courts, there- 
fore, has helped to prevent the civil courts 
from developing the law of individual rights 
in the matter. 

Notwithstanding the ecclesiastical juris- 
diction, however, the subject occasionally 
comes into the English civil courts and in 
1884, in Queen v. Price,? a man was indicted 
for cremating, under somewhat irreverent 
conditions, the dead body of his minor child. 
Sir James Stephen decided, after a careful 
analysis of the authorities, that, at com- 
mon law, it was the right and duty of the 
father to dispose of the’body ‘‘ by burying or 
in any other manner not in itself illegal,”’ 
and that he committed no offense by cre- 
mating it, if he did not do it in such a way 
as to create a nuisance, or to avoid an in- 
quest. 

On the other hand, Dr. Tristram in 1892,3 
and again in 1894,‘ stated the opinion of 


! In re Beekman Street, 4 Bradf. Surr. at pp. 
§20-521 supra. 

2 12Q. B. D. 247. 

3 In re Dixon, 1892, P. 386 at p. 393. 
* In re Kerr, 1894, P. 284 at p. 293. 








35° 


THE GREEN BAG 








the ecclesiastical court to be, that crema- 
tion was improper, except by expressed 
wish of the deceased, because it deprived 
the deceased of his right ‘“‘to Christian 
burial in the accustomed form in a conse- 
crated burial ground.’’ He cited the opin- 
ion of Lord Stowell in Gilbert v. Buzzard,’ 
and of Lord Denman in the common law 
case of Reg. v. Stewart,? to show that this 
right existed ‘‘ by ecclesiastical as well as by 
common law” for every person dying in 
England (with certain exceptions), and then 
says that a person should not be deprived 
of this right “unless he has left written 
directions or expressed in his life a wish to 
be cremated.” 

In England, therefore, up to 1902, when 
the ‘ Cremation Act’’ hereinafter mentioned 
was passed, it was not a criminal offense by 
cremation to deprive a child of its so-called 
right to ‘‘Christian burial in the accustomed 
form,” if a person having the rightful cus- 
tody of the body did it without the assis- 
tance of the ecclesiastical court; but that 
court would not assist in the operation if 
such assistance was needed. 

It is submitted that Dr. Tristram’s rule is 
sound to the extent that the court will not 
assist executors or others to cremate a body, 
in opposition to the wishes of the surviving 
husband or wife or next of kin, unless the de- 
ceased has expressly requested cremation; 
but, that the court should refuse to allow 
cremation when those nearest the deceased 
desire it, seems to be a rule not warranted 
by authority, even in English law. In the 
opinions, in which he lays down his rule, 
Dr. Tristram admits that cremation “though 
not contemplated, is not prohibited either 
by ecclesiastical or by statute law nor yet 
by common law.’ He further shows that 
cremation not prevent subsequent 
“Christian burial’’ of the ashes, and, if the 
remains have been cremated by the testa- 
tor’s directions, he sees no objection to the 


does 


1 


2 Hagg. Consist. 333, S. C. 3 Phill. 335. 
2 12 Ad. and E. 773. 
3 


1894 P. at p. 287. 





| fused a mandamus to compel burial in an iron 


use of the ‘Burial Service,”’ just as it is 
customary to use it in the burial of the 
ashes of a person who has been burnt to 
death.1 Having gone thus far, Dr. Tris- 
tram stops short and requires ‘‘the direc- 
tions of the deceased.’’ He therefore in- 
terprets the right of “burial” as a right to 
decay “in the accustomed form”’ for the 
customary length of time and no longer and 
no less. This is illustrated in a most strik- 
ing way by the passages from Lord Stow- 
ell’s opinion in Gilbert v. Buzzard, which are 
given in a foot-note and which Dr. Tris- 
tram professes to follow.?, The authorities 


1 1892 P. at p. 394. 

2 In Gilbert v. Buzzard, 2 Hagg Consist 333, 
Gilbert claimed the right to bury his wife in the 
parish churchyard in an iron chest at the ordinary 
charge for a wooden coffin. The parish objected 
and the court ruled that Gilbert must pay extra. 
Lord Stowell said, at p. 348, as to the right to 
burial: ‘‘ That right strictly taken is to be returned 
to his parent earth for dissolution and to be car- 
ried thither in a decent and inoffensive manner; 
when these purposes are answered, his rights are, 
perhaps, fully satisfied in the strict sense in which 
any claim in the nature of an absolute right can 
be deemed to extend,” and, on pp. 353-354, he 
limited the right as follows: 

“The legal doctrine certainly is and has re- 
mained unaffected — that the common cemetery 
is not res unius @etatis the property of one genera- 
tion, now departed, but is likewise the common 
property of the living and of generations yet un- 
born, and is subject only to temporary appropria- 
tions. 

“Tf this view of the matter be just, all contriv- 
ances that, whether intentionally or not, prolong 
the time of dissolution beyond the period at 
which the common local understanding and usage 
have fixed it, is an act of injustice unless com- 
pensated in some way or other.” ... 

‘In country parishes . . . more ground can be 
spared ... but populous parishes, in... 
cities, the indulgence of an exclusive possession 
is unavoidably limited; . . . the period of decay 
and dissolution does not arrive fast enough, in the 
accustomed method of depositing bodies in the 
earth, to evacuate the ground for the use of suc- 
ceeding claimants.”’ 

So Gilbert had to pay extra. 

In The King v. Coleridge, 2 B. & A. 806 S. C. 
1 Chitty 588, the Court of Kings Bench had re- 
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cited by Dr. Tristram were discussed, with 
other cases, by Sir James Stephen in Queen 
v. Price, already referred to, in which case 
they were cited to show that cremation was 
a crime. He criticized the authority of 
those opinions on the ground that the courts 
said nothing whatever about cremation; 
that the question had not been raised; that 
the courts went on the assumption that a 
man wished Christian burial in the accus- 
tomed form and did not consider the possi- 
bility of a man’s entertaining or acting 
upon any other view. Continuing, he said: 
“Tf it is a duty to give every corpse Christian 
burial the duty must be violated by burn- 
ing it. I do not think, however, that the 
cases really mean to lay down any such 
rule. The question was not before the 
court in either case.”’ The opinions are not 
to be taken too literally, for ‘“‘the expression 
‘Christian burial’ is used, which is obviously 
inapplicable to persons who are not Chris- 
tians, Jews for instance, Mahommedans, or 
Hindus.” ? 

This opinion seems to dispose of the 
authority cited by Dr. Tristram for the ec- 
clesiastical practice, and the practical rea- 
soning of Lord Stowell is so secular in char- 
acter that one would expect it to startle a 
spiritual court out of the doctrine that the 
existence of the right to ‘“‘Christian burial”’ 
forbids cremation unless by the wishes of 
the deceased. 

Lord Stowell’s reasoning certainly illus- 
trates the truth of Mr. Ruggles’ character- 
ization of the ecclesiastical authority in such 
matters as ‘‘legal’’ and ‘‘secular,”’ and it is 
obvious that the English precedents on the 
subject are entitled to little weight in this 


coffin, on the ground that, although the right of 
sepulture may be a common law right, “the 
mode of burial is a subject of ecclesiastical cog- 
nizance alone.” This inconsistent with 
Dr. Tristram’s statement of the common law. 

1 32 ©. B. D. at p. 253. 

2 Cf. Sir John Nicoll’s 
Wickes, 3 Phill. 264 at pp. 269, 272 and 300, in 
which he discusses the duty of the incumbent of 
a parish as to the burial of Dissenters. 


seems 


opinion in Kemp v. 





country, where all secular authority is vested 
in the civil courts. 

To sum up this branch of the subject, 
in spite of such differences as have been 
pointed out, of reasoning and phraseology 
in different cases, the rules of precedence 
and of rights of relatives throughout this 
country are, in the absence of statute, sub- 
stantially those herein stated; and in Eng- 
land, although at present the doctrine of 
‘Christian burial” and the rights of relatives 
are limited, as above stated, it seems prob- 
able that in the near future, when the 
public becomes more accustomed to the idea 
of cremation and its advantages and the 
courts have more thoroughly digested the 
opinion of Sir James Stephen in Queen v. 
Price, the law will gradually develop along 
the lines of the American cases. That this 
is the natural development demanded by 
modern conditions and its accomplishment 
seems to be merely a question of time and 
of overcoming conservative ideas. The 
gradual progress in this direction is reflected 
in the English ‘Cremation Act, 1902,”? a 
legislative recognition of the practice of cre- 
mation, which provides that burial authori- 
ties may construct crematories, and the Sec- 
retary of State may regulate the cases and 
conditions under which cremation may take 
place.’ 

1 Cf. statement by Sir John Nicoll in Kemp v. 
Wickes, 3 Phill. 264 at p. 276. Stephen, J. inReg. 
v. Price, 12 Q. B.D. 247 at p. 249; Reports of Com- 
missioners on the Ecclesiastical Courts of Eng- 
land and Wales of 1832, pp. 19-22. 

2 2 Edw. 7, Chap. 8. ° 

3 See Section 7 of the act. In this connection 
the following provision of the actis interesting : 

§ 11. “The incumbent of any ecclesiastical 
parish shall not, with respect t» his parishioners 
or persons dying in his parish, be under any obli- 
gation to perform a funeral service before, at, or 
after the cremation of their remains, within the 
ground of a burial authority, but, on his refusal 
so to do, any clerk in Holy Orders of the Estab- 
lished Church, not being prohibited under eccle- 
siastical censure, may, with the permission of the 
bishop and at the request of the executor of the 
deceased person, or of the burial authority, or 
other person having charge of the cremation, or 
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III 


In Wuat Form AND SUBSTANCE SHOULD 
INSTRUCTIONS BE GIVEN BY ONE DE- 
SIRING TO CONTROL THE DISPOSITION 
OF HIS Bopy. 


1. Such instructions should be contained. 
in the will, in order that they may have the’ 


benefit of the special sanction and force of 
that instrument. 

2. As wills are often not opened until 
after funeral and burial have taken place, 
such instructions should also be made 
known in writing to the person or persons 
likely to have charge of matters immediate- 
ly after death, such as an immediate rela- 
tive, the head of the house in which one 
lives, or an executor named in a will and 
known to the family to be so named. A 
clearly expressed oral request is probably 
sufficient; but it has neither the sanction 


interment of the cremated remains, perform such 
service within such ground.” This section re- 
flects the feeling of some members of the Estab- 
lished Church. 





The writer understands the precise attitude of 


the Roman Catholic Church at present to be as 
follows : 

‘*t,. The Church is opposed to cremation. 

‘*2. If a dying person declares his resolve to 
have his body cremated, priests will not give him 
the sacraments, nor bury him with Catholic rites. 

‘© 3. But if the body ¢s to he cremated against the 
will of the deceased, the body may be brought to 
the church for mass and blessing, or blessed at 
the house (where deceased died), and after the 
cremation the ashes (without any religious ser- 
vice) may be deposited in consecrated ground. 

‘‘4. The priest, however, may not accompany 
the body to the crematory for any rites, nor even 
for social or civil reasons.”” For a fuller statement 
see the answers by the Congregation of the Inquisi- 
tion, approved and ratified by Pope Leo XIII, to 
questions of the Archbishop of Friburg in 1892, 
published in the American Ecclesiastical Review, 
vol. XII, p. 499 and (in a translation) in the Third 


nor the freedom from mistake and error of 
directions written and signed. 


CONCLUSION 


To sum up, then, the authorities generally 
in this country, except where the law has 
been changed by statute, show ordinarily 
that: 

First, a person may control the disposi- 
tion of his or her body, and direct it to be 
cremated. 

Second, if no such directions are left, the 
matter is in the control of the survivors in 
the order above stated; but, where disputes 
arise between persons of the same degree 
of kinship or in any unusual circumstances, 
the court will take control, and exercise a 
wise discretion in the matter. 

Third, the mode of control by the dece- 
dent is that which has just been indicated. 

Boston, Mass., May, 1905. 


Annual Report of the Board of Directors of the 
Massachusetts Cremation Society 

It seems clear that the rules above stated were 
not strictly adhered to in the Case of General 
von Xylander, a distinguished Roman Catholic, 
whose body was recently cremated in Germany, 
and who was known to have been a member of a 
Cremation Union‘ for several years before his 
death. This has caused considerable discussion 
in the press, both in Germany and elsewhere, as to 
whether the Church was changing, its attitude. 

The writer understands that the case is not re- 
garded as a precedent by the church; but it is 
said that at least one similar instance has recently 
occurred. Such cases are probably to be ex- 
plained by the following clause from the decree of 
Dec. 15, 1886, referred to by the Inquisition in its 
answer to the fourth inquiry of the Archbishop 
above referred to. 

“In particular cases, however, in which doubts 
or difficulties may arise, the ecclesiastical superior 
of the place must be consulted, who, after due 
consideration of all the details, will decide upon 
that course of action which he shall judge in the 
Lord to be the most conformable to the teachings 
of the Church.” 
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SOME LEGAL ASPECTS OF THE EQUITABLE SITUATION 


ANONYMOUS 


VER since the early part of February 

the newspapers have been filled almost 
daily with accounts of the struggle which is 
being waged for the control of the manage- 
ment of the Equitable Life Assurance So- 
ciety. The situation presents some inter- 
esting and, in some respects, novel questions 
of law, and it has been thought that an 
examination of these, accompanied with a 
somewhat clearer review of the history of 
the controversy and of the questions now 
at issue than it would be possible to glean 
from the contradictory and oftentimes con- 
fused articles contained in the daily press, 
may prove of interest to the readers of The 
Green Bag. 

The Equitable Life Assurance Society of 
the United States was organized in 1859, 
under the Life Insurance Law of the State 
of New York. This statute (Laws 1853, 
Chapter 463), which has been incorporated 
into the present Insurance Law of that 
state, took the place, so far as life insurance 
companies were concerned, of an earlier 
act (Laws 1849, Chapter 308), which was 
the first general statute enacted by the New 
York Legislature regulating the incorpora- 
tion of insurance companies. Previous to 


been numerous life, fire, and marine insur- 
ance companies doing business in New York. 
The business of life insurance was then com- 
paratively a new thing, and the principles 
which must be observed in order that it 
may be safely and successfully transacted 
were not fully understood. Small com- 
panies, organized without adequate finan- 
cial backing, or any proper appreciation of 
the principles of the business, had come to 
grief with dire results to their policy-holders. 
These companies were almost all so-called 
““Mutual Companies,” that is, companies 
which had no capital stock and of which 
the members were the policy-holders. Only 








two of these so-called mutual corporations 
survive to-day, the New York Life and the 
Mutual, both of which were organized under 
special acts of the New York Legislature 
prior to the enactment of the general laws. 
The statute of 1849 permitted the organiza- 
tion of both stock and non-stock companies 
to engage in the business of life insurance, 
but four years later, on the enactment of 
the law under which the Equitable was or- 
ganized, the legislature evidently decided 
that past experience rendered it advisable 
that companies authorized to do a life insur- 
ance business should be put under stringent 
regulations and required to possess a certain 
amount of financial backing. The Act of 
1853, therefore, permitted the organization 
of stock life insurance companies only, and 
required that upon organization such cor- 
porations should have a paid-in capital of 
$100,000 before beginning business. This 
requirement is contained in the New York 
statutes of to-day, and since 1853 there has, 
we think, been no attempt to organize any- 
thing but a stock corporation under the 
laws of New York for the purpose of trans- 
acting the ordinary business of life insur- 
ance. Although some of the stock corpora- 


the enactment of the law of 1853, there had | tions doing a life insurance business under 


| New York laws give to certain classes of 


policy-holders a right to vote for directors 
of the company, the Mutual and the New 
York Life remain the sole representatives 
of the old type of ‘“‘ Mutual Companies.” 

In 1859 the business of life insurance was 
almost in its infancy, and $100,000 was re- 
garded as a very large sum to invest in such 
a venture. In that year Mr. Henry B. 
Hyde, the founder of the Equitable Life, 
was employed as cashier by the Mutual Life 
Insurance Company. His father was one 
of the most successful insurance solicitors 
in the employ of that company. Mr. Hyde 
was a young man of brief business exper- 
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ience, but of great ambition, and, as the 
future proved, of great creative genius. He 
determined to organize a new life insurance 
company, and to make it the greatest insti- 
tution of its kind in the world. Before his 
death in 1899, he had fully succeeded in 
accomplishing his ambition. Neither he 
nor his father possessed the requisite means 
for floating the new company. Young Mr. 
Hyde was a member of the Fifth Avenue 
Presbyterian Church, of which the Rev. 
James W. Alexander, D.D., was then pas- 
tor. Mr. Hyde interested his pastor in the 
new project, and, through the latter’s aid, 
men of means who belonged to Dr. Alex- 
ander’s congregation (which was then prob- 
ably the most wealthy in New York), were 
induced to supply the means necessary to 
launch the new enterprise. Mr. William C. 
Alexander, a brother of Mr. Hyde’s pastor, 
was made the first president of the Society, 
and held that office during its early years. 
Mr. Hyde was its original vice-president 
and manager. Subsequently Mr. Hyde gave 
two of Dr. Alexander’s sons positions with 


Alexander, Jr., and William Alexander, of 
whom the former succeeded Mr. Hyde in 
the presidency of the Society in 1899, and 
the latter has for many years been treasurer 
It was thus that the 
Hydes and Alexanders first became asso- 
ciated with the Equitable Life Assurance 
Society. Mr. James H. Hyde, the present 
vice-president, succeeded to that office at 
the time of his father’s death in 1899. 

The charter adopted for the Equitable 
Life by its incorporators contained some 


of the corporation. 





above the dividends, losses, and expenses 
shall be accumulated.” 

Article 4 provides that the corporate 
powers are to be exercised by a board of 
52 directors divided into four classes of 13 
each, one-fourth of the number of directors 
to be elected annually and to hold office 


| for four years, or until their successors are 


chosen. 
“In the election of directors every stock- 


| holder in the company shall be entitled to 


one vote for every share of stock held by 
him, and such vote may be given in person 
or by proxy. At any time hereafter the 
board of directors, after giving notice at 


the two previous stated meetings may, by 


a vote of three-fourths of all the directors 
provide that each life policy-holder, who 
shall be insured in not less than $5,000 
shall be entitled to one vote at the annual 


| election of directors, but such vote shall 


be given personally and not by proxy.”’ 
Article 6 of the charter provides that 


| “‘the insurance business of the company shall 
| be conducted upon the mutual plan.”’ 
the Society; these were Messrs. James W. | 


From small beginnings the Equitable 
Society has grown to very large proportions. 
At the end of the year 1904 it possessed 
total assets of over $413,000,000 including 
a surplus of over $80,000,000, and the total 
of its outstanding insurance amounted to 
the enormous sum of $1,495,542,892. Its 
policy-holders are scattered in every quarter 
of the world. 

At the time of the origin of the Society 


| its capital stock was divided among a con- 
| siderable number of men, no one of whom 


| held any large proportion of it. 


peculiar provisions which have a bearing | 


upon the controversy now prevailing. Article 
3 of the charter provides: 


“The holders of the said capital stock may | 
| to certain trustees, of whom the present 
| survivors and representatives are James W. 


receive a semi-annual dividend on the stock 
so held by them not to exceed 34% of the 
same, such dividends to be paid at the 
times and in the manner designated by the 
directors of said company. 
and receipts of said company, over and 


The earnings | 


| 


Before his 
death, however, the late Henry B. Hyde 
had acquired and brought into his own 
hands a majority of the company’s capital 
stock, and in 1895 he transferred this stock 


Alexander, James H. Hyde, and William H. 
McIntyre, one of the vice-presidents of the 
Society. This trust will expire by the terms 
of the trust deed in July 1906, when the 
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younger Mr. Hyde attains the age of thirty 
years, and the stock which makes up the 
trust fund will then become the latter’s 
individual property. Meanwhile, by their 
control of a majority of the Society’s capital 
stock, the election of the directors has been 
vested in the hands of these trustees. 

The controversy now prevailing in the 
Equitable Society first arose early in Feb- 
tuary of the present year, a date subsequent 
to the annual election of directors, and just 
before the annual meeting of the board to 
elect officers for 1905. It was inaugurated 
by the president, Mr. Alexander, who at 
that time presented to Mr. Hyde two peti- 
tions signed by a large number of the 
officers of the Society, one of them demand- 
ing that immediate steps be taken to place 
the policy-holders of the Society in control 
of the corporation, and representing that 
the control of the company by its stock- 
holders was damaging to its business; the 
other expressing the opinion that the con- 
tinued exercise by Mr. Hyde of the great 
powers which he had assumed to exercise 
as vice-president of the Society would be 
prejudicial to its interests. These petitions 
were laid before the board of directors, and 
with them was submitted an opinion signed 
by eminent counsel, to the effect that the 
board of directors of the Society had, under 
Sec. 52 of the Insurance Law of the State 
of New York, power by a mere majority 
vote, without consent of the stock-holders, 
to amend its charter so as to confer upon 
all policy-holders the right to vote in person 
or by proxy. A form of amended charter 
in accordance with this opinion was at the 
same time laid before the board. 

From that beginning the controversy has 
developed and spread. Charges and coun- 
tercharges have been made in the public 
press. The old officers of the Society were, 
however, all reélected and a committee ap- 
pointed to adopt a plan for giving policy- 
holders a right to vote in corporate meet- 
ings, and for indemnifying the stock-holders 
for their loss of control. This step, which 








it was supposed would furnish a solution 
of the controversy, proved in reality to be 
but the commencement of the real fight. 
The so-called committee on mutualization 
were advised by counsel that the Society 
was without power to purchase shares of 
its own capital stock, or to divert its funds 
to payments to stock-holders by way of com- 
pensation for loss of their voting power 
(see New York Insurance Law §16). Policy- 
holders’ committees were organized to bring 
pressure to bear upon the Society to give 
to policy-holders the right to vote for direc- 
tors. Compromises were proposed and re- 
jected. Finally Mr. Hyde, as the principal 
stock-holder, at the request of the board 
of directors and a policy-holders’ committee, 
agreed to a plan whereby the stock was to 
continue to elect 24 of the directors of the 
Society, and the remaining 28 were to be 
chosen by the policy-holders. An amended 
charter, containing these provisions, was 
adopted by the directors and submitted to 
the Superintendent of Insurance for his 
approval. Thereupon minority stock-holders 
began to make themselves heard. One of 
these, Mr. Franklin B. Lord, has instituted 
a suit, attacking the validity of the pro- 
posed amendments to the charter upon the 
ground that they deprive the stock-holders 
of property rights, and that this cannot be 
done without the consent of all the stock- 
holders of the Society. In this suit a large 
number of other stock-holders have inter- 
vened, and many of the questions of law 
will apparently be threshed out in the course 
of this litigation. Policy-holders’ suits have 
been instituted, not only in New York, but 
in a large number of other jurisdictions. 
Attempts have been made to have re- 
ceivers appointed for the Society and its 
assets. Investigations of the Society’s af- 
fairs are being carried on by the Insurance 
Department of the State of New York, and 
by a committee of its own directors. Charges 
of malfeasance have been made against Mr. 
Hyde by Mr. Alexander or his partizans, 
and similar countercharges have been made 
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A 
clearly expressed oral request is probably 
sufficient; but it has neither the sanction 


known to the family to be so named. 


interment of the cremated remains, perform such 
service within such ground.’”’ This section 
flects the feeling of some members of the Estab- 
lished Church. 

The writer understands the precise attitude of 
the Roman Catholic Church at present to be as 
follows : 

‘‘:. The Church is opposed to cremation. 

2. If a dying person declares his resolve to 
have his body cremated, priests will not give him 
the sacraments, nor bury him with Catholic rites. 

‘3. But if the body ts to be cremated against the 
will of the deceased, the body may be brought to 
the church for mass and blessing, or blessed at 
the house (where deceased died), and after the 
cremation the ashes (without any religious ser- 
vice) may be deposited in consecrated ground. 

‘4. The priest, however, may not accompany 
the body to the crematory for any rites, nor even 
for social or civil reasons.” For a fuller statement 
see the answers by the Congregation of the Inquisi- 
tion, approved and ratified by Pope Leo XIII, to 
questions of the Archbishop of Friburg in 1892, 
published in the American Ecclesiastical Review, 
vol. XII, p. 499 and (in a translation) in the Third 
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nor the freedom trom mistake and error 
directions written and signed 


CONCLUSION 


To sum up, then, the authorities generally 
im thy untry, except where the law has 
een anged by statut w ordimarnily 
’ at 

First i person ma mitt the chaposi 
tion of his or her bod umd direct it to be 
remated 

Second, if no such directions are left, the 
matter is im the control of the survivors in 
the order above stated: but, where disputes 
arise between persons of the same degree 


ot kinship or in any unusual circumstances, 
the court will take control, and exercise a 
wise discretion in the matter 

Third, the mode of control by the dece- 
dent is that which has just been indicated 


Boston, Mass., May, 1905 


Annual Report of the Board of Directors of the 
Massachusetts Cremation Society 

It seems clear that the rules above stated were 
not strictly adhered to in the Case of General 
von Xylander, a distinguished Roman Catholic, 
whose body was recently cremated in Germany, 
and who was known to have been a member of a 
Cremation Union for several years before his 
death. This has caused considerable discussion 
in the press, both in Germany and elsewhere, as to 
whether the Church was changing, its attitude. 

The writer understands that the case is not re- 
garded as a precedent by the church; but it is 
said that at least one similar instance has recently 
occurred. Such cases are probably to be ex- 
plained by the following clause from the decree of 
Dec. 15, 1886, referred to by the Inquisition in its 
answer to the fourth inquiry of the Archbishop 
above referred to. 

“In particular cases, however, in which doubts 
or difficulties may arise, the ecclesiastical superior 
of the place must be consulted, who, after due 
consideration of all the details, will decide upon 
that course of action which he shall judge in the 
Lord to be the most conformable to the teachings 
of the Church.” 
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SOME LEGAL ASPECTS OF THE EQUITABLE SITUATION 
\NONY Mont 
}’ R since the early part February two of these so-called mutua vy tion 
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daily with accounts of the struggle whicl Mutual, both of which were organi niler 
bemge waged for the control of the manage pectal act {i the New \Vork lLegielature 
ment of the Equitable Life Assurance So prior to the enactment of the general law 
ciety rhe situation present me imter he statute of 1849 permitted the organisa 
esting and, in some respects, novel questions tion of both stock and non-steck mpanvye 
of law, and it has been thought that an | to engage in the busine | life meurance 
examination of these, accompanied with a | but four years later, on the enactment of 
somewhat clearer review of the history of | the law under which the Equitable was or 
the controversy and of the questions now | ganized, the legislature evidently decided 
at issue than it would be possible to glean | that past experience rendered it advisable 


from the contradictory and oftentimes con 
fused articles contained in the daily press, 
may prove of interest to the readers of The 
Green Bag. 

The Equitable Life Assurance Society of 
the United States was organized in 1859, 
under the Life Insurance Law of the State 
of New York. This statute (Laws 1853, 
Chapter 463), which has been incorporated 
into the present Insurance Law of that 
state, took the place, so far as life insurance 
companies were concerned, of an earlier 
act (Laws 1849, Chapter 308), which was 
the first general statute enacted by the New 
York Legislature regulating the incorpora- 
tion of insurance companies. Previous to 
the enactment of the law of 1853, there had 
been numerous life, fire, and marine insur- 
ance companies doing business in New York. 
The business of life insurance was then com- 
paratively a new thing, and the principles 
which must be observed in order that it 
may be safely and successfully transacted 
were not fully understood. Small com- 
panies, organized without adequate finan- 
cial backing, or any proper appreciation of 
the principles of the business, had come to 
grief with dire results to their policy-holders. 
These companies were almost all so-called 
“‘Mutual Companies,” that is, companies 
which had no capital stock and of which 
the members were the policy-holders. Only 





that companies authorized to do a life insur- 
ance business should be put under stringent 
regulations and required to possess a certain 
amount of financial backing. The Act of 
1853, therefore, permitted the organization 
of stock life insurance companies only, and 
required that upon organization such cor- 
porations should have a paid-in capital of 
$100,000 before beginning business. This 
requirement is contained in the New York 
statutes of to-day, and since 1853 there has, 
we think, been no attempt to organize any- 
thing but a stock corporation under the 
laws of New York for the purpose of trans- 
acting the ordinary business of life insur- 
ance. Although some of the stock corpora- 
tions doing a life insurance business under 
New York laws give to certain classes of 
policy-holders a right to vote for directors 
of the company, the Mutual and the New 
York Life remain the sole representatives 
of the old type of ‘‘ Mutual Companies.” 

In 1859 the business of life insurance was 
almost in its infancy, and $100,000 was re- 
garded as a very large sum to invest in such 
a venture. In that year Mr. Henry B. 
Hyde, the founder of the Equitable Life, 
was employed as cashier by the Mutual Life 
Insurance Company. His father was one 
of the most successful insurance solicitors 
in the employ of that company. Mr. Hyde 
was a young man of brief business exper- 
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ience, but of great ambition, and, as the 
future proved, of great creative genius. He 
determined to organize a new life insurance 
company, and to make it the greatest insti- 
tution of its kind in the world. Before his 
death in 1899, he had fully succeeded in 
accomplishing his ambition. Neither he 
nor his father possessed the requisite means 
for floating the new company. Young Mr. 
Hyde was a member of the Fifth Avenue 
Presbyterian Church, of which the Rev. 
James W. Alexander, D.D., was then pas- 
tor. Mr. Hyde interested his paster in the 
new project, and, through the latter’s aid, 
men of means who belonged to Dr. Alex- 
ander’s congregation (which was then prob- 
ably the most wealthy in New York), were 
induced to supply the means necessary to 
launch the new enterprise. Mr. William C. 
Alexander, a brother of Mr. Hyde’s pastor, 
was made the first president of the Society, 
and held that office during its early years. 
Mr. Hyde was its original vice-president 
and manager. Subsequently Mr. Hyde gave 
two of Dr. Alexander’s sons positions with 
the Society; these were Messrs. James W. 
Alexander, Jr., and William Alexander, of 
whom the former succeeded Mr. Hyde in 
the presidency of the Society in 1899, and 
the latter has for many years been treasurer 
of the corporation. It was thus that the 
Hydes and Alexanders first became asso- 
ciated with the Equitable Life Assurance 
Society. Mr. James H. Hyde, the present 
vice-president, succeeded to that office at 
the time of his father’s death in 1899. 

The charter adopted for the Equitable 
Life by its incorporators contained some 
peculiar provisions which have a bearing 
upon the controversy now prevailing. Article 
3 of the charter provides: 

“The holders of the said capital stock may 
receive a semi-annual dividend on the stock 
so held by them not to exceed 34% of the 
same, such dividends to be paid at the 
times and in the manner designated by the 
directors of said company. The earnings 
and receipts of said company, over and 








above the dividends, losses, and expenses 
shall be accumulated.” 

Article 4 provides that the corporate 
powers are to be exercised by a board of 
52 directors divided into four classes of 13 
each, one-fourth of the number of directors 
to be elected annually and to hold office 
for four years, or until their successors are 
chosen. 

“In the election of directors every stock- 
holder in the company shall be entitled to 
one vote for every share of stock held by 
him, and such vote may be given in person 
or by proxy. At any time hereafter the 
board of directors, after giving notice at 
the two previous stated meetings may, by 
a vote of three-fourths of all the directors 
provide that each life policy-holder, who 
shall be insured in not less than $5,000 
shall be entitled to one vote at the annual 
election of directors, but such vote shall 
be given personally and not by proxy.”’ 

Article 6 of the charter provides that 
‘‘the insurance business of the company shall 
be conducted upon the mutual plan.”’ 

From small beginnings the Equitable 
Society has grown to very large proportions. 
At the end of the year 1904 it possessed 
total assets of over $413,000,000 including 
a surplus of over $80,000,000, and the total 
of its outstanding insurance amounted to 
the enormous sum of $1,495,542,892. Its 
policy-holders are scattered in every quarter 
of the world. 

At the time of the origin of the Society 
its capital stock was divided among a con- 
siderable number of men, no one of whom 
held any large proportion of it. Before his 
death, however, the late Henry B. Hyde 
had acquired and brought into his own 
hands a majority of the company’s capital 
stock, and in 1895 he transferred this stock 
to certain trustees, of whom the present 
survivors and representatives are James W. 
Alexander, James H. Hyde, and William H. 
McIntyre, one of the vice-presidents of the 
Society. This trust will expire by the terms 
of the trust deed in July 1906, when the 
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younger Mr. Hyde attains the age of thirty 
years, and the stock which makes up the 
trust fund will then become the latter’s 
individual property. Meanwhile, by their 
control of a majority of the Society’s capital 
stock, the election of the directors has been 
vested in the hands of these trustees. 

The controversy now prevailing in the 
Equitable Society first arose early in Feb- 
ruary of the present year, a date subsequent 
to the annual election of directors, and just 
before the annual meeting of the board to 
elect officers for 1905. It was inaugurated 
by the president, Mr. Alexander, who at 
that time presented to Mr. Hyde two peti- 
tions signed by a large number of the 
officers of the Society, one of them demand- 
ing that immediate steps be taken to place 
the policy-holders of the Society in control 
of the corporation, and representing that 
the control of the company by its stock- 
holders was damaging to its business; the 
other expressing the opinion that the con- 
tinued exercise by Mr. Hyde of the great 
powers which he had assumed to exercise 
as vice-president of the Society would be 
prejudicial to its interests. These petitions 
were laid before the board of directors, and 
with them was submitted an opinion signed 
by eminent counsel, to the effect that the 
board of directors of the Society had, under 
Sec. 52 of the Insurance Law of the State 
of New York, power by a mere majority 
vote, without consent of the stock-holders, 
to amend its charter so as to confer upon 
all policy-holders the right to vote in person 
or by proxy. A form of amended charter 
in accordance with this opinion was at the 
same time laid before the board. 

From that beginning the controversy has 
Charges and coun- 
tercharges have: been made in the public 
press. The old officers of the Society were, 
however, all reélected and a committee ap- 
pointed to adopt a plan for giving policy- 
holders a right to vote in corporate meet- 
ings, and for indemnifying the stock-holders 
This step, which 





it was supposed would furnish a solution 
of the controversy, proved in reality to be 
but the commencement of the real fight. 
The so-called committee on mutualization 
were advised by counsel that the Society 
was without power to purchase shares of 
its own capital stock, or to divert its funds 
to payments to stock-holders by way of com- 
pensation for loss of their voting power 
(see New York Insurance Law §16). Policy- 
holders’ committees were organized to bring 
pressure to bear upon the Society to give 
to policy-holders the right to vote for direc- 
tors. Compromises were proposed and, re- 
jected. Finally Mr. Hyde, as the principal 
stock-holder, at the request of the board 
of directors and a policy-holders’ committee, 
agreed to a plan whereby the stock was to 
continue to elect 24 of the directors of the 
Society, and the remaining 28 were to be 
chosen by the policy-holders. An amended 
charter, containing these provisions, was 
adopted by the directors and submitted to 
the Superintendent of Insurance for his 
approval. Thereupon minority stock-holders 
began to make themselves heard. One of 
these, Mr. Franklin B. Lord, has instituted 
a suit, attacking the validity of the pro- 
posed amendments to the charter upon the 
ground that they deprive the stock-holders 
of property rights, and that this cannot be 
done without the consent of all the stock- 
holders of the Society. In this suit a large 
number of other stock-holders have inter- 
vened, and many of the questions of law 
will apparently be threshed out in the course 
of this litigation. Policy-holders’ suits have 
been instituted, not only in New York, but 
in a large number of other jurisdictions. 
Attempts have been made to have re- 
ceivers appointed for the Society and its 
assets. Investigations of the Society’s af- 
fairs are being carried on by the Insurance 
Department of the State of New York, and 
by a committee of its own directors. Charges 
of malfeasance have been made against Mr. 
Hyde by Mr. Alexander or his partizans, 
and similar countercharges have been made 








356 


THE GREEN BAG 





against the latter. Both parties have ex- 
plicitly denied the truth of these charges. 
More recently Mr. Hyde and the other 
beneficiaries under the trust deed created 
by the late Henry B. Hyde, have instituted 
a suit for the removal of Mr. Alexander 
as one of the trustees of the estate. 
Although the Society is admittedly in a 
strong and solvent condition, and abun- 
dantly able to discharge all its obligations, 
charges of financial wrong-doing have been 
made against some of its officers. The 
principal of these charges are that excessive 
salaries have been paid to its officers; that 
both Mr. Alexander and Mr. Hyde have 


been interested in underwriting portions of 


proposed issues of certain securities of the 
same kind and issue as securities subse- 
quently purchased by the Society from the 
banking houses which issued them, and 
that the Society bore the expense of a large 
public dinner given to Monsieur Cambon, 
the former French Ambassador, in the 
names of Senator Depew and Mr. Hyde. 
The main question raised by the proposed 
changes in the constitution of the Society 
relates to the power of the state, or of the 
board of directors of the corporation under 
authority delegated by the state (New York 
Insurance Law §52), to change the method 
of electing the directors of the Society, so 
as to vest in the policy-holders the right to 
nominate a majority of the board. , It 
should be first observed that in the case of 
the Equitable, or any other purely stock 


the relation of the 


insurance company, 


policy-holders to the corporation is simply | 


that of persons who have entered into con- 
tracts by which the company agrees, on the 
happening of some future event, to pay to 
them, or to the beneficiaries named in the 
policy, certain sums of money. These sums 
may or may not include dividends from the 
surplus profits of the corporation. If the 
agreement is to pay dividends, the person 
with whom the company has contracted is 
known as a ‘‘participating policy-holder,”’ 
and the amount to be paid upon his policy 














will depend, to some extent, upon the suc- 
cess with which the company’s business is 
carried on. If, on the other hand, the 
policy is a “‘non-participating policy,”’ the 
agreement is to pay simply a fixed sum of 
money. In neither case, however, is the 
policy-holder in any sense a member of the 
corporation." 

Nor is there any relation of trustee and 
cestut que trust between the company and 
its policy-holders.? 

The proposition made by the amended 
charter is to confer upon this class of per- 
sons, who until the maturity of their pol- 
icies, conditioned upon their continuing to 
make regular payments of premiums, are 
not even creditors of the Society, the right 
of controlling, or at least electing persons 
who are to control the management of the 
Society and its business, and to take this 
right of election away from the members 
as is cus- 





of the corporation, who now 
tomarily the case in all stock companies — 
are in the possession of and exercise it. 

It is of course familiar that the charter of 
a corporation constitutes a contract between 
the state and the company;* between the 


| state and the stock-holders; 4 and between 


the company and the stock-hoiders.® 

Against the right to change the charter 
as against the dissent of any stock-holder 
are cited the provision of §10 of Article 1 
of the Federal Constitution forbidding any 
state to ‘‘pass any . . . law impairing the 
obligation of contracts,’’ and the provision 
of the Fourteenth Amendment: ‘‘ Nor shall 
any state deprive any person of life, liberty, 

1 People v. Security Life Ins. Co., 78 N.Y., 
£24, 92. 

? Bewley v. Equitable Life, 61 How. Pr., 344; 
Pierce v. Equitable Life, 145 Mass., 56; Hunton v, 
Equitable Life, 45 Fed. Rep., 661; Everson v. 
Equitable Life, 68 Fed. Rep., 258, affd. 71 Fed. 
Rep., 570. 

3 Dartmouth College v. Woodward, 4 Wheat. 
518. 

* Wilmington Railroad Co. v. Reid, 13 Wall., 
264. 

5 Clearwater v. Meredith, r Wall., 25. 
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or property without due process of law.” | 


The second of these provisions is duplicated 
in the New York State Constitution." 


Since the decision in Dartmouth College | 


v. Woodward established the rule that a 
corporate charter constituted a contract 
whose obligation was forbidden to be im- 
paired by the state, it has been customary 
in granting charters to corporations, and in 
enacting general acts authorizing the forma- 
tion of companies, for the state to reserve 
to itself power to amend or repeal all acts 
of incorporation at pleasure. 
New York had reserved such power to itself 


at the time of the organization of the | 


Equitable Society.’ 


The various courts which have had this 


reserved power of the state to amend or 
repeal corporate charters under considera- 
tion, have not agreed in the views which 
they have taken of the extent of the power 
possessed by the state under such reserva- 
tions to change the corporate organization 
or enterprise against the will of the com- 
pany or of minority stock-holders. 

In New Jersey, and in some other juris- 
dictions, it has been held that while the 
state under such reserved power has the 
right at will to put an end to the corporate 
existence, it cannot as against the dissent 
of a single stock-holder so amend the charter 
as to make a new contract for him without 
his consent.? The courts of New York, and 


of the United States, however, do not lay | 


down so strict a rule, and while the decisions 
are by no means harmonious or perfectly 


clear, the effect of them appears to be that | 


under the reservation the state may impose 


upon the corporation, even against its will, | 


or against the will of some of its members, 
any charter amendments which it pleases; 
provided, however. that thereby the second 


. Article 1 §6. 


2 New York Constitution of 1846, Article 8, §1: | 


New York Revised Statutes, Part I, Chapter 18, 
Title 3, §8. 

8 Zabriskie 7 
Eq. 178. 


The state of | 


Hackensack R.R. Co. 18 N. J. | 


constitutional guaranty cited above is not 
| violated, 7.e., that thereby no person is 
| arbitrarily deprived of his property without 
his consent. The reserved power to amend 
| or repeal charters does not relieve the state 
from the latter prohibition. 

In the present case the amendment to the 
charter of the Equitable Society is proposed 
to be made, not by the legislature of the 
state, but by the board of directors acting 
| under a power claimed to be given to it by 
the legislature in general terms by the In- 
surance Law of the state.2._ In other words, 
the legislature has agreed in advance, within 
certain limits, to accept and ratify any 
change in the organization of the corpora- 
tion which the corporation itself may make, 
so far, at least, as the rights of the state 
itself is concerned. But so far as concerns 
the rights of individual stock-holders, it is 
evident that the state cannot confer upon 
the corporation any greater power to amend 
its charter than the legislature itself would 
possess. The question then arises, assum- 
ing the amendment to have been validly 
made, so far as the state and the corpora- 
tion are concerned, whether it deprives the 
stock-holders of their property. If this be 
the case the amendment is evidently in- 
valid if any stock-holder promptly and ac- 
tively dissent —as has been done in this 
case through the injunction suit instituted 
by minority stock-holders. 

The amendment takes from the stock- 
_ holders the right to vote for a majority of 
the directors of the corporation, and con- 
fers this right upon the policy-holders. The 
question then is whether the right to vote 
| for a majority of the directors of the cor- 
| poration constitutes a property right. If 
| it does, the amendment deprives the stock- 
holders of the Society of their property. 

It is well settled, that to deprive the 


| 1 People v. O’Brien, 111 N. Y., 1, 47; Roches- 
| ter Turnpike v. Joel, 41 App. Div., 43; Shields v. 
| Ohio, 95 U.S. 319; Close v. Glenwood Cemetery, 
107 U.S. 466. 

2 New York Insurance Law, §52. 
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owner of property of one of its essential 
attributes, is to deprive him of his property.’ 

It would seem to be evident, as was said 
by the Appellate Division of the New York 
Supreme Court in a recent case,’ that the 
right of a stock-holder to vote upon his 
stock is ‘one of the essential rights of own- 
ership”’ of the stock itself. 

‘‘A share of stock may be defined as a 
right which its owner has in the manage- 
ment, profits, and ultimate assets of the 
corporation.’’’ 

In a recent case, the highest court of the 
state of New York said, 

‘“The stockholders are the equitable own- 
ers of the corporate property.”’ * 

This statement, while it is perhaps not 
technically correct, doubtless sets forth in 
substance the nature of their relation to the 
corporate assets. The stock-holders have a 
right, at any rate, upon a final winding up 
and dissolution, to receive everything which 
remains after the complete discharge of all 
the obligations of the corporation to third 
parties. This must evidently be the case 
with a stock life insurance company equally 
as with the ordinary trading company. 
Whatever the rights of the policy-holders 
may be, they depend upon the several con- 
tracts which the policy-holders have made 
with the Society. After those contracts 
shall have been discharged, whatever re- 
mains will be the property of the company 
itself, and upon a dissolution must be 
divided among its members. 

It is further to be noted that the Insur- 
ance Law of the state of New York,* in case 
the capital stock of a company becomes 
impaired, imposes in certain events a liabil- 


1 People v. Otis, go N.Y., 48; Matter of Jacobs, 
98 N. Y., 98; People v. Hawkins, 157 N. Y. 1, 7; 
Long Island R.R. Co. v. Garvey, 159 N. Y., 334, 
337; Pumpelly v. Green Bay Co. 13 Wall. 166, 
I77. 
"% Sullivan v. Parkes, 69 App. Div. 221, 229. 

3 Lamkin v. Palmer, 24 App. Div. 255, 260; 
Affd. 164 N. Y., 201. 

* Martin v. Niagara Co., 122 N. Y., 165, 172. 

5 gg41, 42. 





ity upon the stock-holders to make it good. 
In view of these facts it would seem to fol- 
low that the voice given to the stock-holders 
by the original charter of the Equitable 
Society in the nomination of the board of 
directors who are to control and manage its 
business and property, is one of the ele- 
ments which enters into and makes up the 
value of the shares, and that to take away 
from the stock this right to choose a major- 
ity of the board, will deprive them of a 
property right protected by the Constitution. 

Counsel for the Society in the proceed- 
ings instituted by minority stock-holders to 
restrain the adoption of the proposed 
amended charter, have based their argu- 
ment that the changes proposed do not vio- 
late any constitutional guaranty, largely 
upon the strength of two decisions of the 
Supreme Court of the United States.! 
These decisions dealt with changes in the 
manner in which directors of certain corpo- 
rations were to be chosen by the stock- 
holders, but it is certainly very doubtful 
whether they are likely to be held to afford 
any authority for the proposition that the 
legislature, or a corporation under legisla- 
tive authority, may validly take away from 
stock-holders, against their consent, the right 
to control the management of the company. 

In Miller v. The State, a railroad com- 
pany was organized under the laws of the 
state of New York, its charter providing 
that it was to have thirteen directors. The 
legislature authorized the city of Rochester 
to subscribe for its stock to the amount of 
$300,000, and provided that the city should 
have the right to nominate one director for 
every $75,000 of capital stock which it held, 
but should have no voice in the election of 
the remaining directors. At the time the 
act was passed and the city’s subscription 
made, other parties had subscribed to the 
road’s capital stock to the amount of 
$677,500. The city, therefore, subscribed 
for four-thirteenths of the total subscribed 


1 Miller v. State, 15 Wall. 478; Looker v. May- 
nard, 179 U.S. 46. 
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capital stock, and was g ven the right to 
name four-thirteenths of the directors. Sub- 
sequent to the organization of the road, a 
number of the private individuals who had 
subscribed to its stock failed to pay their 
subscriptions, and as a result the city was 
left witlrits $300,000 of stock to but $255,200 
held by other parties, instead of $677,500, 
as originally contemplated, and yet was re- 
stricted by the legislative act to the right 
to nominate but four-thirteenths of the di- 
rectors, although it now held approximately 
seven-thirteenths of the stock. Subse- 
quently, an act was passed granting the 
city the right to choose one director for 
every $42,855.71, three-sevenths of the cap- 
ital stock of the railroad company held by 
the city, in other words, increasing its pro- 
portion of the board from four-thirteenths 
to seven-thirteenths. The question involved 
in the case was as to the constitutionality 
of the latter act, it being claimed that it 
deprived the individual subscribers of prop- 
erty rights given to them under their con- 
tract of subscription. The court held, how- 
ever, that this was not the case, saying 
that the various statutes upon the subject 
“clearly give to the legislature the power 
to augment or diminish the number or to 
change the apportionment as the ends of 
justice or the best interest of all concerned 
may require. 

‘‘All parties supposed when the charter 
was formed and when the subscriptions to 
the stock were. paid, that the capital stock 
would be $800,000 and that the right con- 
ceded to the city to elect four out of the 
thirteen directors would give the city a fair 
proportion of the whole number, but cir- 
cumstances have changed in consequence of 
the failure of a large class of the subscribers 
to the stock to make good their subscrip- 
tions. Payments being refused, the corpo- 
ration found it necessary to reduce the cap- 
ital stock and to shorten the route as before 
explained. 

“These changes from the original design 
made new legislation necessary to the ends 





of justice and the amendatory act was passed 
to effect that object, and the court is of the 
opinion that the amendatory act is a valid 
law.” 

Bradley and Field, JJ., dissented from 
this decision. 

In Looker v. Maynard, supra, the Supreme 
Court sustained the validity of a statute of 
the state of Michigan providing for cumula- 
tive voting in the election of directors of 
corporations, holding in a brief opinion that 
the legislation amounted to a mere regula- 
tion of the mode by which directors were to 
be elected by the stock-holders, and con- 
cluding as follows: ! 

“Remembering that the Dartmouth Col- 
lege case (which was the cause of the gen- 
eral introduction into the legislation of the 
several states of a provision reserving the 
power to alter, amend, or repeal acts of 
incorporation) concerned the right of a legis- 
lature to make a change in the number and 
mode of appointment of the trustees or 
managers of a corporation, we cannot as- 
sent to the theory that an express reserva- 
tion of the general power does not secure 
to the legislature the right to exercise it in 
this respect.” 

It will be seen that neither of these de- 
cisions touches very closely tke situation 
presented by the Equitable case. Both 
were concerned with attempts by the legis- 
lature to regulate the mode in which direct- 
ors were to be chosen by the stock-holders 
themselves. A parallel to the present case 
could only be presented by a legislative act 
taking away from the stock-holders the right 
to elect directors, and giving it to persons 
who were not members of the company. 
In the case of a railroad, would an act be 
sustained as valid which took away from 
the stock-holders the right to name the 
directors and gave it to the holders of sea- 
son passenger tickets? 

Another question which has arisen in the 
Equitable controversy relates to the pro- 





1 179 U.S. p. 54. 
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priety of the expenditure of the, Society's 
money for the giving of a public dinner by 
two of its directors to a recent French 
Ambassador. As to this matter, however, it 
is plain that the questions involved are of 
fact rather than of law. If officers of cor- 
porations appropriate the funds of the in- 
stitution and use them to defray the expenses 
of personal entertainments which they give 
their friends, they commit gross breaches 
of trust. If, however, as is claimed to 
have been the case here, the object of the 
expenditure was to advance the efficiency 
of the Society in France, and to bring it | 





favorably to the attention of the French | 


Government and people, and particularly, 
if, as has been claimed, the result of the | 
expenditure has been the favorable recogni- | 
tion of the Society by the French Govern- | 
ment, and the building up of a large and | 
profitable business among the French people, | 
there would seem, upon an application of | 
the ordinary business standards of to-day, 
to be little ground for just exception to 
the use made of the Society’s money. It 
would doubtless be most desirable if life 
insurance companies spent nothing for adver- 
tising, and if the moneys thus saved could 
be applied to the reduction of premiums 
paid by their policy-holders; but these in- | 
stitutions have from the very beginning | 
been in the habit of expending large sums | 
in this manner to advance and increase their 
business, and if the desired result is attained, 


the necessary expense has been looked upon 
as well laid out. 

Whether the course of the officers of the 
Equitable in engaging in the underwritings 
above mentioned has or has not been 
culpable seems to depend upon the facts 
in each instance. Newpapers have appeared 
in their discussion of the matter to assume 
that securities were sold directly by the | 
officers concerned in the underwritings to | 
the Society, and a good deal of readv-made | 


law has been cited as to the effect of sales 
by directors or trustees to their companies, 
of property which they had purchased at 
a lower rate for the purpose of reselling. 
But the situation here is different from 
that. In the case now under consideration 
certain banking houses had undertaken to 
float certain issues of investment securities. 
As is customarily done in such cases, the 
bankers first organized underwriting syndi- 
cates, composed of persons who agreed to 
take the securities at a certain figure, pro- 
vided the banking house did not succeed 
in disposing of them at a higher rate to 
the public. If any portion of the securities 
were not taken by the public, the under- 
writers agreed to take and pay for their 
proper proportion thereof. If, on the other 
hand, the securities were all sold on the 
public offering, the underwriters were to 
receive as profits the difference between the 
price at which they agreed to take the 
securities and the price at which the same 
were disposed of to the public. The Equit- 
able bought some of such securities on the 
public offerings from the banking houses 
which offered them for sale. Some of its 
officers at different times wete members of 
different syndicates which underwrote bonds 
subsequently so purchased by the Society. 
There was, therefore, no direct dealing be- 
tween the Society and its own officers, and 
the question of the propriety of the trans- 
actions, so far as the latter are concerned, 
evidently depends upon the question of 
fact as to whether they knew that the 
Society would or could be persuaded sub- 
sequently to buy the bonds, and whether 
they were induced to bring influence to 
bear upon the Society to make such pur- 
chases by reason of their own interest in 
the underwriting. These are questions upon 
which the proof, if any, has not been made 
public. 
New York, N. Y., May, 1905. 





avaeaa 





YIM 


THE NORTH SEA INQUIRY 


361 





THE NORTH 


SEA INQUIRY 


By B. H. Conner 


N January 19, 1905,a unique assembly 

met in the official dining-room of the 
French Foreign Office, on the Quai d’Orsay, 
Paris, France. It was the first hearing of 
the first Commission of Inquiry held since 
the adoption of the Hague Convention, the 
treaty by which such commissions were es- 
tablished. The occasion of the assemblage 
was the alleged attack by the Russian fleet 
upon a fleet of British fishing-vessels, or 
“Trawlers,”’ known as the ‘‘Gamecock 
fleet,’ off the North East Coast of Eng- 
land, during the night of October 21, 1904. 
The Commission was composed of five naval 
officers, namely: Vice-Admiral Doubassoff, 
Russia; Vice-Admiral Beaumont, Great 
Britain; Rear-Admiral Davis, United States 
ot America; Admiral von Spaun, Austria- 
Hungary; Admiral Fournier, of the French 
Navy, who presided. 

At the time of the alleged attack a great 
deal of comment was aroused and 
papers declared openly that the act was a 
premeditated attempt on the part of Russia 
to force a war with Great Britain and thus 
mitigate the damage to her prestige which 
she would necessarily suffer if defeated at 
the hands of the Japanese alone. It may 
be said at the outset that this hypothesis is 
fairly disproved by the subsequent events; 
for the Russian Government made a prompt 
apology, through official channels, and ex- 
pressed its willingness to pay an indemnity 
for the damage sustained. 


many 


JURISDICTION OF THE COMMISSION 
The portions of the Hague Convention 
which are material to the present discussion 
are as follows: 
Note:— The writer desires to acknowledge 


the receipt of information and assistance from Sir 
Thomas Barclay; H.C. Coxe Esq., Deputy United 


States Consul, Paris; Messrs. Morton Fullerton 
and A. O’Neill of the London Times ; and. Mr. 


Arther Rook. 





“Titte III. On INTERNATIONAL COMMIS- 
SIONS OF INQUIRY 
ARTICLE IX 


‘‘In differences of an international nature, 
involving neither honor nor vital interests, 
and arising from a difference of opinion on 
points of fact, the Signatory Powers recom- 
mend that the parties who have not been 
able to come to an agreement by means of 
diplomacy should, as far as circumstances 
allow, institute an International Commission 
of Inquiry to facilitate the solution of these 
differences by elucidating the facts by means 
of an impartial and conscientious investiga- 
tion. 

ARTICLE X 

“The International Commissions of In- 
quiry are constituted by special agreement 
between the parties in conflict. 

“The Convention for an inquiry defines 
the facts to be examined and the extent of 
the Commissioners’ powers. 

‘It settles the procedure. 

“On the inquiry both sides must be 
heard. 

“The form and the periods to be ob- 
served, if not stated in the Inquiry Con- 
vention, are decided by the Commission 
itself. 

ARTICLE XI 

“The International Commissions are 
formed, unless otherwise stipulated, in the 
manner fixed by Article XXXII of the 
present Convention. 


ARTICLE XII 
“The Powers in dispute engage to supply 
the International Commissions of Inquiry, 
as fully as they may think possible, with all 
the means and facilities necessary to enable 
it to be completely acquainted with and to 
accurately understand the facts in dispute.’’ 
The Convention between Great Britain 
and Russia establishing the Commission of 
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Inquiry, was adopted November 25, 1904, 
and was, by agreement, termed a “ Declara- 
tion.”” In accepting the final draft Decla- 
ration proposed by the Russian Govern- 
ment, Great Britain stipulated that, in the 
event of any inconsistency or conflict be- 
tween the terms of the Declaration and the 
Hague Convention, the Declaration should 
override the Hague Convention. 


PROCEEDINGS OF THE COMMISSION 

The proceedings of the Commission were 
distinctively in the nature of an inquest. 
It will be noted that Article XIV of the 
Hague Convention provides that the report 
of the Commissioners shall have in no sense 
the character of an arbitral award. At the 
hearing of February 13, 1905, M. Neklu- 
doff, the Russian agent, entered an objection 
to the use by the British agent of the 
word “Tribunal”’ in referring to the Com- 
mission; upon which Mr. O’Beirne, British 
agent, promptly signified his willingness to 
substitute some other word for the objection- 
able term. 

After eliminating statements of opinion 
and statements not contested, the issues, 
as presented by the “Cases,” or pleadings, 
may be summarized as follows: 

1. Were there any torpedo-boats in the 
vicinity of the Russian fleet at the time of 
the cannonade? 

2. Was the firing continued for an un- 
necessary or unreasonable time? 

3. Were the fishing-boats negligent in 
failing to show the proper signals, or other- 
wise, so as to contribute to the damage 
which they sustained? 

4. Was there any obligation on the part 
of the Russian officers and crew to give 
assistance to the fishermen? 

5. Was the action of the Admiral of the 


Russian fleet in firing on the fishing-boats | 


justifiable under all the circumstances of 
the case? 

After the reading of the ‘‘Cases” the 
hearings of the Commission were continued 
from day to day until completed. The 





testimony of the witnesses was taken, in each 
case, in the native tongue of the witness. 
French being the official language of the 
Commission, the questions were first put 
to the witness in his own language, the 
question, before being answered, being trans- 
lated into French. The witness then an- 
swered and his reply was translated into 
French. After hearing the evidence (which 
will be discussed more fully hereafter) the 
agents of the two Governments summed up 
their respective cases as follows: 


THE British CONCLUSIONS 

1. That on the night of the 21st-22d 
(8th-9th) October, 1904, there was in fact 
no torpedo-boat or destroyer present among 
the British trawlers or in the neighborhood 
of the Russian fleet, and that the Russian 
officers were mistaken in their belief that 
such vessels were present, or in the neigh- 
borhood, or attacked, or intended to attack, 
the Russian fleet. 

2. (a) That there was no sufficient justi- 
fication for opening fire at all. 

(b) When opened, there was a failure to 
direct and control the fire, so as to avoid 
injury to the fishing fleet. 

(c) The firing upon the fishing fleet was 
continued for an unreasonable time. 

3. That those on board the Russian fleet 
ought to have rendered assistance to the 
injured men and damaged vessels. 

4. That there was no fault of any kind 
in the conduct of those on the British 
trawlers or those connected with their man- 
agement. 

THE Russian CONCLUSIONS 

The conclusions drawn by the Russian 
Government from the evidence on both 
sides and from the facts established by the 
inquiry were thus summed up: 

That the cannonade of the Russian 
squadron on the night of October 21-22, 
1904, was ordered and executed in the legiti- 
mate accomplishment of the military duties 
of the chief of a squadron. That conse- 
quently no responsibility can possibly rest 
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upon Admiral Rojdestvensky or any of 
his subordinates. The Imperial Govern- 
ment sincerely deplores that there should 
have been innocent victims of the incident. 
The responsibility of the chief of the squad- 
ron being eliminated, the Imperial Govern- 
ment has, moreover, no intention whatever 
to evade material compensation (réparation 
matérielle), and would be prepared to in- 
demnify the innocent victims of the fire 
of her squadron, and to repair the damage 
caused thereby. It proposes to submit the 
fixing and the allotment of these indem- 
nities to a tribunal to be chosen from the 
permanent Court of Arbitration at The 
Hague. 

It is plain that Russia concentrates her 
effort in her summary upon the justifica- 
tion of Admiral Rojdestvensky. However, 
she never abandoned the proposition that 
there were torpedo-boats approaching the 
squadron at the time of the firing and 
never conceded that these did not belong 
to a hostile fleet. In the observations or 
argument on behalf of Russia, the evidence 
was ably reviewed and a strong effort 
made to show the actual presence of the 
alleged torpedo-boats, as established by the 
weight of the evidence. 

Briefly, then, it may be said that the 
four points set forth in the British sum- 
mary were negatived by Russia and the 
issues finally submitted to the Commission 
were substantially those presented in the 
““Cases”’ at the, outset. 


CONCERNING THE EVIDENCE 


1. As to the presence of torpedo-boa ts 
The officers of the Russian fleet were unan- 
imous in their testimony that they saw 
two torpedo-boats approaching the flag-ship, 
one from either side, without lights or with 
lights covered. They thought they could 
not be mistaken, as they were observing 
the suspicious craft with the aid of glasses 
and search-lights. Lieutenant Ellis testified 
that the torpedo-boats were plainly visible 
by the light of the bursting shells. When 





fired upon, according to their testimony, 
the torpedo-boats retired and subsequently 
disappeared. This was the testimony of 
men trained in naval science and accus- 
tomed to all kinds of craft, some of whom, 
at least, had served on torpedo-boats, who 
stated that they recognized the craft by 
certain peculiarities of construction. Cap- 
tain Klado, of the Russian fleet, stated 
that they had been warned of certain sus- 
picious craft, resembling trawlers. 

The British offered evidence tending to 
show that there were no torpedo-boats in 
the vicinity at the time. Russia objected 
to this, not without reason, as an attempt 
to prove a negative and not entitled to as 
great weight as the positive testimony of 
her experts. She also raised the objection 
that those on board the trawlers were at a 
great disadvantage in being at such a slight 
elevation as to render it impossible for 
them to see as far as could the Russian 
officers from the bridges of the war-ships. 
But it should also be borne in mind that 
the Russian officers were, one and all, to a 
greater or less degree, interested witnesses. 

The British introduced a naval expert, 
who stated that it is impossible to recog- 
nize a torpedo-boat at a greater distance 
than one mile, even with the aid of a search- 
light. The Russians testified that they had 
fired on the supposed torpedo-boats at a 
distance of about two miles. 

Costelloe, mate of the Gull, one of the 
trawlers, stated that he saw a boat which 
he at first thought was a torpedo-boat, but 
he afterwards concluded it was the Mission- 
ship, Alpha. G. K. Green, skipper of the 
Gull, testified that after the firing had con- 
tinued for some little time he saw a boat 
headed toward the Russian ships. Her 
lights were out. On sighting her he said 
to the chief engineer, ‘‘That’s a torpedo- 
boat’’; but added immediately afterwards; 
“That is not a torpedo-boat. It is the 
vessel which has turned in the direction of 
the men-of-war.” (The Crane.) He kept 
his eye on the boat and afterwards saw her 
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show a white light and then a red one. He 
went towards her and found it was the 
Crane, which sank after her dead and 
wounded had been removed. 

It further appeared that two of the Rus- 
sian ships, the Aurora and the Dmitri 
Donskot, which were supposed to be fifteen 
miles in advance of the flag-ship, were 
injured by the fire. 

There was no evidence of damage to the 
Russian ships by torpedoes or of any tor- 
pedoes having been fired or seen. 

Official assurances were received by Great 
Britain from France, Germany, Denmark, 
* Holland, Sweden, and Norway and Fapan 





that no war vessels of any kind belonging | 


to these countries were in the neighborhood 
of Dogger Bank on the night in question. 
These notes also generally 


denied any | 


knowledge of Japanese torpedo-boats hav- | 


ing been fitted out or equipped at the ports 
of the said countries. The reports of the 


British officials showed that there was no | 


British torpedo-boat in the North Sea on 
that night and that no torpedo-boat of any 
description had set out from any British 
port for the scene of the occurrence. Copies 
of these reports and assurances were an- 
nexed to the British “Case”’ and submitted 
to the Commission. 

It may be well to observe, at this point, 
that since Japanese torpedo-boats could not 
have reached the North Sea without supplies 
of food, coal, and water and since to supply 
same would, under the circumstances, have 
amounted to a breach of its obligations by 
any other Power, the Russian contention 
that there were Japanese torpedo-boats 
present amounts, in effect, to a charge 
that some unascertained third power had 
been guilty of a violation of neutrality. 
On October 1904, Count Lamsdorff 
stated to Sir Charles Hardinge that the 
Russian Government had positive proof that 
20 Japanese officers had landed at Hull 
a few days before the incident and that 
attacks of the kind had been planned by 
the Japanese. The official correspondence 


~ 
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with reference to the appointment of the 
Commission of Inquiry shows that the 
British representatives regarded Russia’s 
defense as impugning Great Britain’s observ- 
ance of neutrality. 

2. As to the duration of the firing, the 
Russian witnesses testified that the presence 
of the trawlers was discovered about the 
time the firing began and that they were 
pointed out by appropriate signal, with the 
command not to fire on them; but that 
their presence in the firing-zone rendered 
it unavoidable that they shouid be struck 
by the Russian projectiles aimed at the 
torpedo-boats. The British fishermen stated 
that, notwithstanding the signals sent up 
from the boat of the Admztral of the fishing 
fleet and the display of lights by the other 
trawlers, the firing was continued for a 
period estimated by them at from 15 to 30 
minutes. Captain Klado (Russian) stated 
that it lasted exactly 9 minutes. The 
Skipper of the Mino stated that his engineer 
had timed it and it lasted more than 20 
minutes. 

3. As to the alleged negligence of the 
fishermen, no fault was shown on the part 
of the fishermen, beyond the testimony of 
the Russian witnesses that they failed to 
show their regulation signals. William 
Smith, mate of the Crane (the boat which 
was sunk by the Russian fire) testified that 
she had her regulation lights burning and 
her sail set; that the search-lights of the 
men-of-war were turned on all the time the 
firing continued; that the lights of the Crane 
were shot away. Two men aboard her were 
killed and all the others wounded but one. 

4. As to Admiral Rojdestvensky’s failure 
to halt his ships and render aid to the fisher- 
men or ascertain the extent of their injuries, 
Admiral Rojdestvensky’s defense was that 
he saw, or thought he saw, hostile torpedo- 
boats engaged in an attack on his squadron. 
With the responsibility of such a command, 
few thinking men would contend that he 
was under the obligation to jeopardize his 
entire command for the reason, largely senti- 
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mental, of attending to the possible needs 
of the fishermen, provided he had sufficient 
grounds for his belief as to the danger to 
which his fleet was exposed. The answer 
to this question naturally depends, there- 
fore, chiefly upon the principal issue of the 
controversy, namely, Was ApMIRAL Roj- 
DESTVENSKY’S CONDUCT IN OPENING FIRE 
REASONABLY JUSTIFIED BY THE CIRCUM- 
STANCES? This is the kernel of the entire 
matter. 

Attention is called, in this connection, to 
the fifth paragraph of the Russian Case, 
showing that on the afternoon of October 
21st. the ‘‘Kamchatka,’’ one of the vessels 
of the Russian fleet, was obliged, by reason 
of a damaged engine, to fall behind the 
rest and was proceeding 17 miles in the 
rear of the flag-ship; and to the second 
paragraph of the British Case, stating that, 
between 8 and g o’clock, p. M., on that day, 
the Kamchatka fired on the Swedish mer- 
chantman, Aldebaran; also to the first and 
third sections of the Russian Case, as show- 
ing the nervousness in the minds of the 
Russian officers. These allegations were sub- 
stantiated by the evidence; and the action 
of the Kamchatka in firing on the Aldebaran, 
as well as other similar instances reported, 
show that there was, on the part of Admiral 
Rojdestvensky and his officers, grave appre- 
hension of danger. 


As to this condition of mind, the follow- } 


ing correspondence by wireless telegraphy 
was testified to by Lieutenant Valrond, the 
official telegraphist of the Kamchatka. At 
8.40 o’clock, about the time that the firing 
at the Aldebaran began, he sent the follow- 
ing message to the Russian Admiral: 

“We are pursued by torpedo-boats,”’ to 
which Admiral Rojdestvensky replied: 

“Is it you that are being attacked? 
How many torpedo-boats are there and in 
what quarter?” 

Valrond — ‘‘I am steaming with all lights 
out. Am attacked from all sides. The tor- 
pedo-boats are less than two cable-lengths 
from us.” 


Admiral — ‘‘ What is your course?”’ 

Valrond — ‘‘ We take different courses in 
order to get away from the torpedo-boats. 
For the last quarter of an hour our course 
has been south, 10 degrees, speed 12 knots.” 

Valrond (later) — ‘‘Indicate position of 
Squadron.” 

Admiral — ‘First get out of danger. 
Change your course to the west. Then give 
your latitude and longitude and you will be 
told what to do.” 

The last telegram was sent about 10 P.M., 
at which time the Kamchatka had ceased 
firing. 

Admiral Rojdestvensky estimated, from 
the information given him, that the torpedo- 
boats reported to be in the rear of his 
squadron might reach him shortly after 
midnight. The soundness of this conclu- 
sion was not questioned by the board of 
naval experts constituting the Commission.’ 
Therefore Admiral Rojdestvensky and his 
subalterns were expecting an attack about 
the time they encountered the fishing fleet. 

The North Sea is not a part of the ter- 
ritorial waters of any state. No rule of 
International Law forbade its use as a 
fighting place by the belligerents. In the 
absence of any treaty fixing other limits, the 
territorial waters of a nation must still be 
regarded as extending only three miles from 
shore, with certain exceptions, none of which 
include the district of Dogger Bank. Even 
within this three-mile limit the right to pro- 
hibit hostilities may be regarded as doubt- 
ful. A friendly Power is reported to have 
warned Russia that the fleet was in danger 
of an attack in passing through the North 
Sea. Such warnings had come to Russia 
repeatedly and had been communicated to 
Admiral Rojdestvensky. Reports had also 
reached him of the actual presence of tor- 
pedo-boats in the neighborhood. He had 
had no opportunity to verify these reports, 
but had left Skagen twenty-four hours in 
advance of his schedule and had deployed 





1 See Paragraph 7 of the Report. 
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his fleet in anticipation of attack. By tel- 
egraphic communication he had been notified 
that a fleet of torpedo-boats was actually in 
pursuit, engaged with a ship under his 
command and he expected they would over- 
take him about midnight. At midnight he 
sighted the fishing-boats. 

The situation argues eloquently for the 





British contention that the Russian officers | 


were mistaken in the belief that they saw 
torpedo-boats. The action of the supposed 
torpedo-boats in making no demonstration 
beyond approaching the ships and in dis- 
appearing without being seen by any one 
but those concerned for the safety of the 
Russian ships would seem to confirm this 
view. The reason is therefore obvious why 
Russia concentrates her attention upon the 
effort to establish the obligation on the part 
of her officers to act as they did. The 
opinion of the Commission on this question 
is as follows: 

“The majority of the Commissioners ob- 
serve that they have not sufficiently precise 
details to determine what was the object 
fired on by the vessels; but the Commission- 
ers recognize unanimously that the vessels 
of the fishing fleet did not commit any 


hostile act, and the majority of the Com- | 
missioners being of the opinion that there | 
| and the question of the duty of a naval 


were no torpedo-boats either among the 
trawlers or anywhere near, the opening of 
fire by Admiral Rojdestvensky was not justi- 
fiable.”’! This statement obviously answers 
the first and fifth questions before the Com- 
mission.” In answer to the second, the Com- 
mission say: 

“‘The time during which the firing lasted 
on the starboard side, even taking the point 
of view of the Russian version, seems to 
the majority of the Commissioners to have 
been longer than was necessary.” ® 

Concerning the third point, the Commis- 
sion say that the fishing vessels “‘carried 


1 See Report, Art. 13, Sec. 4. 
2 See this Article page 362. 
8 See Report, Art. 15. 





their proper lights” and ‘‘did not commit 
any hostile act.” ! 

As to the failure to give assistance to the 
fishermen : 

“On this point the Commissioners recog- 
nize unanimously that after the circum- 
stances which preceded the incident and 
those which produced it there was, at the 
cessation of fire, sufficient uncertainty with 
regard to the danger to which the division 
of vessels was exposed to induce the Admiral 
to proceed on his way.”’ 

Although this report has been described 
as a “Scotch verdict,’ it is indisputable 
that the British contentions are, in the 
main, clearly sustained. It is to be re- 
gretted, however, that the Commission did 
not express itself more clearly as to the 
duty of Admiral Rojdestvensky towards the 
wounded fishermen. 

Admiral Rojdestvensky committed two 
acts for which he and his Government were 
put upon their defense, namely, (1) firing 
on the fishermen, and (2) failing to give 
them aid. The one act has been con- 
demned; the other, growing out of the same 
circumstances and answered by the same 
plea, has been, by the same Commission, 
condoned. The ‘uncertainty’ was as pred- 
icable of the firing as of the abandonment; 
commander towards non-combatants in- 
jured by his wrongful act and in need, per- 
haps, of his assistance, appears to be 
squarely within the issue. 

Was the uncertainty which ‘induced”’ 
Admiral Rojdestvensky to proceed sufficient 
to justify him in doing so? If so, was his 
action in doing so intrinsically wrong, by 
the law of war and justifiable only as a 
matter of expediency, by reason of circum- 
stances which are held not to excuse the 
primary offense? The act of abandonment 
was more deliberate than the act of assault. 
Was it less flagrant? Or does the language 
of the Commission tend to shift a portion 


1 Report, Art. 9, Sec. 3, Art. 13, Sec. 4. 
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of the responsibility for the failure to give 
assistance upon the Commander of the 
Kamchatka, who erroneously reported the 
presence of torpedo-boats in the rear of the 
squadron? 

Admiral Rojdestvensky, in a telegram 
from Vigo, where he was detained by the 
order of the Russian Government and with 
the consent of the Spanish Government, to 
Captain. Bostroem, Naval Attaché at the 
Russian Embassy, under date of October 
27, 1905, used the following language: 

‘Our ships refrained from giving assist- 


ance to the trawlers on account of their | 


apparent complicity, which they manifested 
by their persistence in attempting to pass 
through our line.” 

The results of the Inquiry will be watched 





the Hague Convention. Certainly its pri- 
mary object, to avert a threatened war, 
must be conceded to have been accomplished. 
A movement is already on foot, led by the 
Massachusetts State Board of Trade, to 
neutralize zones of commerce between im- 
portant ports of North America, Great 
Britain,and Europe. Should the North Sea 
incident serve to augment this movement 
and to liberate commerce from an unneces- 
sary risk and human life from an unneces- 
sary peril; and should it serve to enhance 


| the growing desire for an efficient Interna- 


tional Court and the abolition of war, the 


| mystery of the attack on October 21, 1904, 


with great interest in connection with the | 


cause of Arbitration and the popularity of 


upon a fleet of fishing vessels, engaged in a 
peaceful pursuit, and the death of its vic- 
tims, if not explained, will at least have 
been utilized. 

Paris, France, April, 1905. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 

THE fame of departed lawyers, who are law- 
yers first and politicians or statesmen after, 
must be celebrated, if at all, by the lawyers 
themselves, and it has seemed that our pages 
are the appropriate vehicle for sketches of 
distinguished jurists whose lives may serve as 
worthy examples. Hardened as we are in this 
country to fatal railroad accidents, all were 
shocked by the story of the death of the ven- 
erable judge and senator, Jonathan Ross. To 
the necessarily brief and inadequate press 
notices which appeared at the time, we are 
glad to add the bio- 
graphical sketch which 
opens this number. 
Although Judge Ross 
did not fill a large 
place in the annals of 
the nation, he 
a singularly effective 
example of the re- 
serve power for accep- 
table public service 
that is awaiting de- 
mand in many a se- 
cluded portion of our 
country. 

It is not inappropriate that the author 
of this sketch should be himself a descen- 
dant from another of the famous judges of 
Vermont. 

Mr. Taft was born in 1878, at Burlington, 
the son of the late Russell S. Taft, Chief Judge 
of the Vermont Supreme Court. He was edu- 
cated in the schools of Burlington and at the 
Univeristy of Vermont, was admitted to the 
Vermont Bar in 1899, and has since January 
I, I900, engaged in general practice of the law 
at Burlington. 
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THOUGH the close relation of the practice of 
the law to politics has been long appreciated 
and in its application to judicial service so 
often criticised, we are glad to find a lawyer 
as distinguished as Judge Parker and one who 
with singular success has combined the highest 
distinctions in both fields, express in his re- 
cent address before the Illinois State Bar As- 
sociation, which we print in this issue, his 
mature conviction that political appointments 
are not a menace to 
the judiciary. Few 
will dispute the claims 
he makes of the im- 
partiality of the 
elected or appointed 
judge; for the poli- 
tician appointed to 
office, with 
the prospect of indefi- 
nite service in a use- 
ful and _ interesting 
career, is withdrawn 
from the temptations 
which may have 
previously successfully assailed his reputation, 
if not his character. That we can reasonably 
expect that this impartiality will be indefi- 
nitely maintained, where the judge must look 
forward to a campaign for reélection, how- 
ever convincing the evidence of past pro- 
priety, will hardly be as readily accepted. A 
much more serious danger to the judiciary, 
and one which has excited more recent dis- 
cussion, is the selection for political prefer- 
ment of men who have been supposed to be 
definitely devoted to a judicial career. That 
Judge Parker is himself conspicuous for the 
success with which he faced this difficult 
situation is evidenced by the enthusiastic 
tribute to his judicial temperament at a ban- 
quet by his fellow lawyers, when the heat of 
the last Presidential campaign had passed 
away. 

The danger that is deplored, however, is 
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not found in evidence of failures of the past 
so much as in the consequences that may 
reasonably be expected from such influences 
in the future, and, more especially, in the effects 
that may be produced on the popular mind 
by the inevitable suspicion of partiality in 
judges of known political ambitions in under- 
mining the commanding influence which our 
courts now enjoy. 


aa 


In fulfilment of our desire to broaden the 
scope of the contributions to our pages, we 
are glad to publish in this number a purely 
technical article upon a subject of so unique 
interest as the exact nature of the rights of 
the living to control the disposition of the 
remains of the dead. It may reasonably be 
expected that, with the gradual spread of ap- 
preciation of the merits of cremation, disputes 
of this nature may require the attention of 
the Bar more frequently in the future than in 
the past. Mr. Grinnell is a graduate of Har- 
vard College and Harvard Law School, where 
he was one of the editors of the Harvard Law 
Review. Since 1899 he has been engaged in 
active practice in Boston, as a member of 
the firm of Hale & Grinnell, and .it was in 
the preparation of an opinion as counsel 
for the Massachusetts Cremation Society that 
his attention was called to the study of the 
subject of his article. 


Few controversies of a private and personal 
nature have aroused such wide-spread interest 
and have been of as much importance to in- 
dividuals throughout this country, and even 
throughout the world, as the contest for con- 
trol of the Equitable Life Assurance Society. 
What seemed at first to be merely a personal 
quarrel or, at most,an attempt by one financier 
to get rid of a rival, has grown to proportions 
of a national scandal. In the resources of 
this society, many small investors have a 
very vital interest, the nature of which per- 
haps does not confer upon them legal rights, 
and yet, the impropriety of this, under mod- 


ern social conditions has produced a wide- | 


spread feeling that these moral rights must 





in print upon this subject which will not bear 
the scrutiny of legal investigation. We are 
glad, therefore, to present in this issue an 
explanation of the real nature of these legal 
problems by a New York lawyer who has had 
an opportunity to become familiar with the 
facts of the case. 


Every new instance of the successful appli- 
cation of legal methods of determination to 
international disputes deserves all the public 
attention which the magnitude of the interests 
involved and the picturesque character of the 
matter in dispute are sure to command. The 
lawyer, however, finds in the adaptation to 
the large uses of pub- 
lic peace of the famil- 
iar instruments of his 
daily work, an inspi- 
ration to loftier ambi- 
tions of professional 
usefulness. The most 
important of these 
efforts in recent years 
has been the investi- 
gation at Paris of the 
circumstances which 
surrounded the bom- 
bardment of the Eng- 
lish fishermen of the 
Dogger Bank by the 
Russian fleet on its way to the war in the 
Far East. 

The author of our account of the North 
Sea Inquiry is a native of Kentucky and a 
graduate of Central University. He was ad- 
mitted to the Bar at Cynthiana, Kentucky, in 
1900, but after one year of practice entered 
the Albany Law School, and where he re- 
ceived his degree and was admitted to the 
Bar of New York in 1902. After two years 
of general practice in New York City he has 
moved to Paris, where he is now engaged 
in the practice of law in the office of Sir 
Thomas Barclay, and in the study of Roman 
and civil law at the University of Paris. He 
has always been interested in questions of 
international law and has found a subject 
agreeable to his tastes in the examination of 
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CURRENT LEGAL ARTICLES 





This department represents a selection of the most important leading articles in all the English and American 


degal periodicals of the preceding month. 


The space devoted to a summary does not always represent the relative 


importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre- 


viation is impracticable. 





AGENCY (Estoppel) 


In the May Columbia Law Review (V. v, p. 
354) John S. Ewart, in an article entitled, 
‘‘Agency by Estoppel,”’ replies to an article 
under the same title by Walter W. Cook in 
the January Columbia Law Review, reviewed 
in our February number. He especially criti- 
cises Mr. Cook’s proposition ‘‘that it is funda- 
mental in the law of contracts that a person 
is bound, not by his real, but by his mani- 
fested intention,” contending that intentions 
manifested or otherwise are of no consequence 
in contract. He analyzes Professor Cook’s 
article point by point, and endeavors to show 
that his theory that manifested as opposed to 
concealed intention is the test of liability is 
only another phraseology for misrepresenta- 
tion of fact giving rise to an estoppel. In 
conclusion he says that ‘‘ Professor Cook’s error 
seems to lie in forcing a very peculiar meaning 
out of a very common assertion for the pur- 
pose of applying to it a very erroneous notion 
of the importance of intention in the law of 
contracts.” 





ASSOCIATIONS (Transfer of Shares. Corporations) 


Pror. GEORGE WHARTON PEPPER’S valuable 
paper on ‘‘The Transfer of Interests in Asso- 
ciations’’ is concluded in the April American 
Law Register (V. liii, p. 240). In the former 
paper (V. lii, p. 737), the transfer of a partner’s 
interest was considered and the discussion of 
the transfer of shares made transferable by 
statute was begun. It was suggested that a 
transferable share in the common stock is 
property of such a kind that legal title to it 
passes only by transfer upon the books of the 
company. Delivery of the certificate, with 
an assignment and power of attorney duly 
executed, confers upon the holder an equitable 
right to effectuate a transfer and, upon sur- 
render of the old certificate, to compel the 
issue of a new certificate.to him. As the cer- 
tificate is evidence of ownership of property, 








it is not regarded as a negotiable instrument. 
By putting it within the power of the holder 
of the certificate to induce belief that he has 
a right to the shares, the registered owner may 
estop himself from setting up the legal title. 
In the present paper is discussed the liability 
of the corporation for falsely or mistakenly 
certifying that the person named in the cer- 
tificate is the owner of a share, and also its 
liability in case transfer is permitted without 
the surrender of the old certificate. 

““Where A gives value on the faith of the 
representation by the corporation it seems 
clear that the corporation should be liable to 
A and should be compellable to issue stock to 
him or to respond in damages. The corpora- 
tion is estopped from disputing the facts upon 
which A relied. Wherever specific relief can 
be given, the plaintiff would seem to be en- 
titled to it. It often happens, however, that 
specific performance is impossible because the 
full amount of authorized stock is outstanding, 
in which case the plaintiff can obtain nothing 
but damages.”’ 

Authorities are in conflict as to the right 
of a purchaser of shares who accepts a trans- 
fer when the old certificate is not surrendered ; 
but the author favors the New York rule, 
which puts him in the position of one to whom 
an original fraudulent issue is made and al- 
lows recovery against the corporation which 
did not compel the transferor to surrender his 
old certificate. 

As between a purchaser from a defrauding 
trustee and his beneficiary, commercial con- 
venience seems to require that the equity of 
the holder of the certificate prevail. ‘The 
English decisions on this point are, therefore, 
consistent only with the view that the legal 
titlé passes by transfer on the books. The 
Ameriean decisions have been influenced by 
the conception that title passes with the cer- 
tificate; but they are consistent with the other 
view, provided it is supplemented by the the- 
ory that the equity of the certificate-holder 
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should prevail over the prior equity of the 
cestut que trust.” 





BANKRUPTCY (Ancillary Receivers) 


THE conflict of decisions in the different 
District Courts on ‘Ancillary Receiverships 
in Bankruptcy” is discussed by Lee Max 
Friedman in the May Harvard Law Review 
(V. xviii, p. 519). The practice of filing sep- 
arate bankruptcy petitions in all jurisdictions 
where there are assets on the analogy of the 
practice in railroad receiverships is suggested, 
but it is admitted that the Act and the ‘‘gen- 
eral orders” contemplate proceedings in but a 
single jurisdiction. 

“The receiver is regarded as the mere tem- 
porary custodian, chosen to take and retain 
possession of the visible property liable to 
waste, and to deliver it to the trustee. He is 
not invested with title, either by express 
statute or by general equity principles. It 
follows, therefore, that where the exigencies 
of the case require the receiver to travel be- 
yond the jurisdiction of the appointing court, 
he comes into each foreign jurisdiction neither 
with authority to take the assets located 
therein, nor with power to ask the court to 
recognize, confirm, or extend his original ap- 
pointment as of right. At most, his is merely 
the privilege of asking recognition on grounds 
of comity. It is within the discretion of the 
court to refuse such recognition, to append 
conditions, to insist on the appointment of a 
co-ancillary receiver, or to appoint a different 
person altogether. If he is appointed, he be- 
comes an officer of the subsidiary court, and 
completely amenable to its control. His 
power and rights to the assets within its juris- 
diction are derived from its decrees, and do 
not depend upon the decrees of the court of 
original jurisdiction extended or recognized on 
grounds of comity. There exist two distinct 
legal persons. The ancillary receiver owes 
obedience within the new jurisdiction only to 
the court that appoints him, and is to follow 
its directions irrespective of the orders of the 
court of original jurisdiction issued to him in 
his capacity of original receiver.” 





BANKRUPTCY (Partnership Assets, Distribution) 


A criticism of the provisions of the Bank- 
ruptcy Law relating to the ‘‘ Distribution of 





Assets of Bankrupt Partnerships and Part- 
ners,” by William J. Schroder, appears in 
the May Harvard Law Review (V. xviii, p. 
495). 

This statutory method perpetuates the Eng- 
lish common law, which has been admitted 
to have been adopted only as a rule of con- 
venience without logical basis, namely, that 
the firm creditors can go against the individual 
estates only after individual debts are satisfied. 
The author submits that where the entity 
theory of partnership prevails, the English 
decisions are of no authority. He contends 
that the various provisions of the act relat- 
ing to bankruptcy of partnerships recognize 
this view. 

“This view is new only in the frankness 
of its expression in our system of jurispru- 
dence. It is the common-sense view, the 
mercantile view, and the juridical view in the 
Roman, Continental, and Scotch systems. It 
is the view which has been gaining followers 
in the United States, and recognition by the 
legislatures and the courts. Inasmuch as 
bankruptcy legislation usually declares the 
existent substantive law, the Act of 1898 has, 
even by its partial recognition of the ‘entity’ 
view, performed a valuable service in calling 
attention to the fact that the courts have 
already done the legislating, and that ‘to 
admit the fact is all that remains for them 
to do.’ That the recognized method of dis- 
tribution of partnership and individual assets 
finds no support in principle, even under the 
common law view, renders doubly unfortunate 
the failure of the Act to apply the principles 
necessarily inherent in its view of the nature 
of a partnership.” 

Upon the entity view the liability of the 
individual estate is like that of a surety, and 
proof against both estates should be allowed. 
The equity of marshaling, and the lien of a 
partner to compel the application of the firm 
assets to the payment of the partnership 
debts, would prevent any injustice in the ap- 
plication of this view. The Bankruptcy Act 
in its present form confuses the two views 
of the nature of partnership and perpetuates 
the error of the early English decisions. 





CONSTITUTIONAL LAW (See Trusts) 
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CONTRACTS (Parties. Public Service Companies) 


AN argument against the “‘ Liability of Water 
Companies for Fire Loss,” by Albert Martin 
Kales, is published in the May Michigan Law 
Review (V. iii, p. 501). He contends for a 
strict application of the law of contracts and 
shows that even under the common excep- 
tions, known as the ‘Lawrence v. Fox”’ and 
the ‘‘sole beneficiary”’ rules, a property owner 
can claim no right to sue on the contract of 
a water company with the city to supply 
water for fire purposes. To the argument from 
hardship that if the citizen damaged cannot 
sue there is no real remedy, because the city 
cannot recover substantial damages, he says 
that there is sufficient protection in the right 
of the city to enforce specifically the per- 
formance of the contract, and to protect itself 
by forfeiture of the franchise. 





CORPORATIONS (See Associations and Contracts) 





CORPORATIONS (Federal Control) 


FEDERAL incorporation or regulation as the 
remedy for the present uncertainty and diver- 
sity of corporation laws is advocated in an 
article in the May Yale Law Journal (V. xiv, 
p. 385), entitled ‘‘ Incorporation by the States,”’ 
by Herbert Knox Smith, Deputy Commis- 
sioner of Corporations, Department of Com- 
merce and Labor. 

“For the legal theory of the corporation 
we are indebted largely to the Roman law, 
which, with the strict logic of *hat law, laid 
stress upon the wholly artificial nature of the 
corporate entity, regardless of the natural in- 
dividuals composing its membership. This 
tendency in the treatment of the corporation 
was naturally predominant at the time when 
our corporate system was formed, at which 
time the corporation was more important as 
a theory than as a fact. Our courts accord- 
ingly developed the corporation on theoretical 
lines. Logic demanded that the relation of the 
individual stock-holder to the corporation, and 
as a part of the corporation, be minimized, 
and the result was that, when, in the latter 
half of the last century, the economic forces 
began to operate upon our corporate system, 
the corporation known to our law was a 
highly artificial entity.” . 

“Then came the swift progress of the coun- 





try towards material prosperity, the accumu- 
lation in the hands of many individuals of 
small surpluses of capital, the development of 
great enterprises, the increase of the minimum 
‘unit of efficiency’ in given businesses, and 
the accompanying concentration of capital in 
a few hands. To meet these conditions, the 
legal form of doing business known as the 
corporation was required, and into the old 
artificial framework of corporation law already 
constructed was turned the rush of these great 
economic forces, and the over-predominance 
of legal theory gave way to a corresponding 
over-predominance of practical necessity, until 
our present corporation system, in its distorted 
and disproportionate outline, shows the effect 
of these forces, as a geological formation shows 
the effect of overwhelming forces of disturb- 
ances. 

‘‘With these forces pressing upon the legis- 
latures, the modern history of our corporate 
system opens. The results reflect the motive 
forces. Regardless of theory, or consistency, 
or permanence, or the proper and proportion- 
ate protection of the interests involved, legis- 
lation yielded to the new’pressures, and a 
structure was built up which is a marvel and 
a monument of opportunist make-shift. 

“At first, it is true, the states held back, 
retaining the old notion of the semi-sacredness 
of the corporate franchise as a special privilege 
and grant of sovereignty. Then the comity 
of the states began its logical work; the more 
accommodating states got the larger share of 
the revenue-bringing incorporation. The con- 
servative states gained only empty credit for 
their caution, and their own citizens journeyed 
to other states for easy incorporation, and 
returned home a foreign corporation, paying 
taxes and owing allegiance elsewhere, but, 
through the comity of states, doing business 
freely in the practically helpless conservative 
state. Then as the century closed, the use 
of the corporation as a mere stock-jobbing 
tool became suddenly important. This pro- 
cess is as yet only partially complete, but 
what the final product will be under existing 
conditions is obvious now.” .. . 

‘*Since the earliest historic times, our race 
has been engaged in a continuous struggle to 
establish the liberty of the individual, and 
the one continuous method for this end, and 
the one toward which our struggles have been 
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consciously or unconsciously directed, has been 
the defining, with ever-increasing clearness, of 
the outlines and boundaries of this liberty, 
until to-day a citizen knows, with reasonable 
certainty, his personal rights, duties, and 
privileges. 

*“‘ But in the last fifty years there have come 
into existence a large number of artificial 
entities — 7.e., corporations— which, by virtue 
of their character, have no inherent or original 
rights or duties. Their status depends sub- 
stantially upon statute. The welfare of the 
country and the welfare of the vast majority 
of the citizens of the country are intimately 
connected with these artificial entities. Un- 
certainty as to their rights, privileges, and 
duties is uncertainty as to the essential things 
that go to make up the happiness of the indi- 
vidual citizen, and yet uncertainty is the one 
overshadowing fact that can be predicated of 
the status of the corporation of to-day. It is 
hardly necessary to develop this idea further, 
or to go into the details of the present diver- 
sity and practical anarchy that prevails as to 
corporate relations. The foregoing statements 
of general principles are sufficient to indicate 
the peculiar foundation upon which our in- 
dustrial system largely rests.”’ 





CRIMINAL LAW (see Procedure) 





EVIDENCE (see Witnesses) 





HISTORY (Colonial Constitutional Law) 


THE text of ‘‘An Early Decision on Inter- 
colonial Rights,’’ in the case of Governor Bass 
of New Jersey v. The Earl of Bellomont, Gov- 
ernor of New York, hitherto unpublished, is 
printed in the May Harvard Law Review (V. 
XViii, p. 483), with an introduction by Chauncey 
G. Parker. It was a test case tried in England 
before Lord Holt, to determine the right of 
the crown government of New York to legis- 
late for the proprietary government of New 
Jersey, or rather whether New Jersey had any 
rightful proprietary government. It is said 
to be ‘‘the first discussion in a court of law of 
the constitutionality of a colonial statute.” 





INTERNATIONAL LAW (Arbitration) 


Str THomas Barctay writes in the April 
Law Quarterly Review (V. xxi, p. 109) of ‘‘The 





Hague Court and Vital Interests.’’ After an 
explanation of the gradual growth of the con- 
ception of a practical international tribunal 
of permanent character and an account of the 
establishment and functions of the Hague 
Court, he describes the use that has so far 
been made of it and the possibilities of use 
that are expected to arise under the recently 
concluded treaties of international arbitration. 
He concludes with the following interesting 
commentary on the fate of those similar 
treaties negotiated by the United States and 
emasculated by our Senate. 

“It is obvious that a Treaty of Arbitration 
to fulfil its purpose of avoiding any break in 
the amicable relations between states must 
be at the same time general, obligatory, and 
automatic. 

“It must be general because its purpose 
would be defeated if, when the crisis came, 
one or the other party were driven to dispute 
the applicability of the treaty to the matter 
at issue. 

“It must be obligatory, because if it is not, 
a treaty of submission must be negotiated at 
the worst moment for negotiations, viz: at a 
moment when the state of feeling threatens to 
suspend negotiations altogether. This is why 
the action of the American Senate, in making 
it obligatory for the President to submit for 
senatorial ratification the compronits provided 
for in the Anglo-French form, a form which 
has now been universally adopted and which 
was that adopted by President Roosevelt, has 
wrecked the proposed arbitration treaties so 
far as the United States are concerned. For 
the same reasons it must also be automatic. 

‘In short, the operation of the treaty, if it 
is to serve the cause of peace in times of great 
emergency, must be instantaneous. The juris- 
diction which has failed must ¢pso facto be suc- 
ceeded by the new jurisdiction with its new 
men and its new methods. 

‘International Law is not backed up with a 
police force to carry out its fiats. It depends 
for its observance upon the reasonableness of 
its rules. Diplomacy, the chief agency by 
which, in time of peace, International Law is 
applied, on the other hand, like the procedure 
of our domestic courts of justice, is largely a 
congertes of devices which have grown up to 
provide for requirements shown to exist, owing 
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to the inherent intellectual shortcomings of the 
men who resort to law, or even of those who 
have to apply it. In our domestic courts we 
distrust leaving irrevocable decisions to the 
judgment of one man: we distrust decreeing 
finality either to arguments or to evidence. 
And, to a great extent, circumstances have 
already led to the employment of many differ- 
ent diplomatic forms to enable governments 
in a similar way to avoid the calamity of 
deadlocks. Yet deadlocks do occur, and re- 
cently we have been more than once brought 
to the verge of war with powerful neighbors 
by practical deadlocks, Our diplomatic ma- 
chinery, in spite of its arsenal of forms, failed 
for want of a further jurisdiction, which, by 
operation of law, without further discussion, 
should become necessarily possessed of the 
question at issue. We cannot disregard the 
natural weaknesses of mankind in the relations 
of nations with one another. Patriotism, 
ignorance, ‘bluff,’ improvidence, thoughtless- 
ness, courage, love of excitement, conceit, con- 
viction (right or wrong), misunderstanding, 
exaggeration, all affect the course of inter- 
national questions, when public opinion is 
appealed to or allowed to take any part in 
their decision. This is the danger, and it is 
on account of this danger that so many great 
statesmen are agreed that, successful as our 
diplomacy usually is and admirably as it is 
recruited, we can no longer rely, in the cir- 
cumstances of the present age — with a vigi- 
lant and enterprising press ruthlessly day by 
day dissecting every international incident, 
and a nervous, overstrained democracy which, 
especially in overcrowded cities, claims its 
‘say’ in all public matters — we can no longer 
tely on the quiet settlement of difficulties, 
which the accredited diplomatists have not 
solved, without the aid of some further dila- 
tory amicable procedure by which govern- 
ments can at least gain time. 

“‘Whatever difference of opinion may exist 
as to the mode in which arbitration can be 
best adapted to cover such and all cases of 
international difficulty, we have that great, if 
only precedent of a general Arbitration Treaty 
between great powers, the unratified Anglo- 
American Treaty of 1897. It cannot be de- 
nied that that Treaty is based on a reasonable 
view of the difficulties which beset arbitration 
in the minds of statesmen, where national 





questions of vital importance are involved. 
It embodies, at any rate, as President Cleve- 
land said of it, a ‘practical working plan’ for 
bringing these delicate matters within a gen- 
eral treaty. On the other hand, the Hague 
Convention has dealt with all matters but this 
very class, which was excluded from the pur- 
view of the Conference, and as regards all 
others but this class, reference to the Hague 
Court is fast being made compulsory. Then 
what is wanted, to complete the work done at 
the Hague, is to graft upon it some such pro- 
visions as those contained in the Anglo- 
American Treaty, confining the choice of 
arbitrators, where the question is of vital 
importance, to persons exclusively of the 
nationality of the states concerned.”’ 
JURISPRUDENCE (Codification) 

THE problems arising from the multiplicity 
of modern case law are again under discussion 
in an article entitled ‘‘Certainty and Justice”’ 
by Frederic R. Coudert in the May Yale Law 
Journal (V. xiv, p. 361). 

‘‘There is in all modern states to-day a gen- 
eral conflict between certainty in the law and 
concrete justice in its application to particular 
cases; in other words, between the effort to 
have a general rule everywhere equally ap- 
plicable to all cases at all times and the effort 
to reach what may seem to be concrete right 
dealing between the parties at Bar upon the 
particular facts in each case. 

“In actual practice the pendulum swings 
first one way and then the other. The social 
necessity for stability in the law is unques- 
tioned. Law is necessarily a rule of action, 
and unless a court decides cases according to 
some cohesive plan or rule, the justice admin- 
istered is scarcely deserving of the name of 
law, however greatly it may fall in with the 
ethical notions of the community as regards 
any particular case. On the other hand, 
when rules become so fixed and rigid that they 
are difficult or impossible to change, the law 
is out of touch with prevailing moral ideas 
which like all other ideas are constantly pro 
gressing; the law thus necessarily becomes a 
clog upon national development, an incentive 
to revolutionary reform.” 

In pursuance of this thought, while admit- 
ting the dangers resulting from too strict an 
application of the doctrine of stare decisis and 
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the difficulties due to the increased volume of 


precedents, he shows that a code which is 
usually held out as the only remedy has not 
in other countries eliminated the necessity of 
interpretation or the multiplication of pre- 
cedents or the growth of the doctrine of stare 
decisis. 

“It is thus very doubtful whether the 
French law is any more certain than our 
own. If ours be more uncertain we are in- 
clined to believe that it is because economic 
changes here have come faster than in other 
countries, and greater pressure has been put 
upon the courts to decide cases arising out of 


novel business situations.’’ Comparing the 
European codes with our sad attempts he 
Says: 


‘The foreign codes have the advantage of 
a fixed and settled terminology derived from 
the Roman law. Thev were made by experts 
and are little subject to legislative change. 
In addition it must be remembered that the 
making of the Code Napoleon, as well as that 
of the recent German Code, was due to a 
desire for uniformity rather than for cer- 
tainty.” . . 

“‘Another objection, and perhaps the main 
one, to a code, is that even a well-constructed 
code would help us little in making the law 
more certain. The general principles or rules 
on many subjects are pretty well settled and 
easily stated. The common law of tort or 
partnership and negotiable instruments is ad- 
mirably summed up in various text-books and 
could without great difficulty be codified, but 
that would do little to help us out of our diffi- 
culties, for the question arising in these branches 
of the law is not generally what is the rule of 
law, but which of several rules apply to the 
facts of the case. The divisions that have 
taken place in our Supreme Court have not 
been due to common law questions, but to 
questions arising under various statutes and 
under the Constitution of the United States, 
one of the clearest and most admirable of 
written instruments. As the most familiar 
instance of this, it is only necessary to cite the 
insular cases, the legal tender cases, the in- 
come tax cases and the anti-trust law cases. 
In each one of these, the difficulty has been 
to ascertain whether the law applied to a 
particular state of facts and if it did apply, 








which portion of it was applicable. Did the 
Sherman Act intend to codify the common 
law? Was it merely declaratory or was it 
revolutionary? The answer must be sought 
in many opinions extending over a period of 
some ten years. Such cases cannot be avoided 
and constantly arise under statutes. And 
again, should we codify our law, the old de- 
cisions would be cited as an attempt to show 
what the law was intended to do and we 
would not get rid of the masses of case law, 
which now so sorely burden and perplex the 
practitiorfer.” ... 

‘‘For the present, reforms in the adminis- 
tration of the law, the selection of able men 
as judges, the leaving of procedural questions, 
as has been done in Massachusetts, largely to 
the regulation of the courts themselves by 
rules, are all desirable and immediate objects 
of attainment; but to make the law certain 
on subjects as to which the community itself 
is most uncertain, is a task that never has yet 
and never will be accomplished. If the Hin- 
doo laws are unchanged and unchangeable, 
it is because the Hindoo himself has not 
changed, and does not wish to change his 
opinions and ideas nor the actions which flow 
from them. When we reach that stage of 
development the question may become aca- 
demic.” 





JURISPRUDENCE (Legal Development. Education) 


In the May Columbia Law Review (V. v, p. 
339) Roscoe Pound considers the question, 
‘Do We Need a Philosophy of Law.’ He 
calls attention at the start to the tenacity 
with which our common law has held its ground 
against the influences in succession of the canon 
law, the Roman law, the powers of the crown, 
the law merchant, the legislative reform move- 
ment of the nineteenth century, and the agita- 
tion in America for the spread of the Code 
Napoleon. Strictly in line with this history 
is the intrenchment of this doctrine in our 
constitutional law. In spite of its apparent 
triumph, however, many jurists discern dan- 
gers. The author does not, however, fear real 
danger from the abundance of new legislation, 
for legislatures imitate one another, and for 
the present he does not fear codification. But 
he does believe that our common law, which 
was formerly the bulwark of the people against 
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the crown, is to-day not on the popular side, 
but finds itself arrayed against the people. 
He refers especially to numerous decisions in 
opposition to the demands of labor. 

‘‘As the law stands, I do not doubt they 
were rightly determined. But they serve to 
show that the right of the individual to con- 
tract as he pleases is upheld by our legal 
system at the expense of the right of society 
to stand between our laboring population and 
oppression. This right of the individual and 
this exaggerated respect for his right are com- 
mon law doctrines. And this means that a 
struggle is in progress between society and 
the common law; for the judicial power over 
unconstitutional legislation is in the right line 
of common law ideas. It is a plain conse- 
quence of the doctrine of the supremacy of 
law, and has developed from a line of pre- 
cedents that run back to Magna Charta. Men 
have changed their views as to the relative 
importance of the individual and of society; 
but the common law has not. Indeed, the 
common law knows individuals only.” 

In this view he differs from that expressed 
by Professor Beale in his article on the ‘‘ Devel- 
opment of Law,” reviewed in our March num- 
ber, who felt that the individualistic character 
of our law had changed with our doctrines of 
sociology. Mr. Pound, however, says, ‘“‘ Thus 


the common law in the interest of the individual | 


is struggling with the prerogatives of the people 
represented by the police power as it struggled 
with a like prerogative of the crown from 
Henry VII to James II. But times have 
changed. The individual is secure and new 
interests must be guarded. The common law 
renders no service to-day by standing full- 
armored before individuals, natural or arti- 
ficial, that need no defense, but sally from be- 
neath its egis to injure society.” 

He feels, however, that ‘‘the common law 
lawyer need not despair. He should only look 
about him to find within our law the means of 
bringing it once more abreast of the time and 
of ranging it where it belongs—on the side 
of the people. Indeed, the law has already 
discovered them, and is already moving in the 
right direction. The residuary power of the 
crown to do justice among his subjects has served 
to meet two crises in our legal history. When 
the old polity of local courts became impossible, 
it gave us the king’s courts and the common 








law. When the common law was in danger 
of fossilizing, it gave us equity. To-day, when 
the sovereign people stands in the shoes of the 
sovereign king as parens patria, this residuary 
authority has given us the police power. Not 
yet one hundred years old, and scarcely men- 
tioned in the books until the last twenty-five 
years, this doctrine has been worked out slowly 
at the same time that the common law has been 
gaining its firm foothold in our constitutional 
law. It is furnishing the antidote for the in- 
tense regard for the individual which our legal 
system exhibits.” 

To facilitate this readjustment to the policy 
of our law, he contends for a more thorough 
education of lawyers and a ‘broader and 
sounder philosophy of law than the average 
practitioner imbibes from Blackstone or from 
Coke by way of Story and Cooley and Miller.” 


LITERATURE OF THE LAW 


A SOMEWHAT amusing though cutting criti- 
cism of ‘‘Legal Life in the American Far 
West”’ by A. Nerinck (a translation from the 
Journal du Droit International Privé), is pub- 
lished in the May Yale Law Journal (V. xiv, 
Pp. 380). 


MARINE 
Average) 
In the Law Quarterly Review for April (V. 

xxi, p. 125), is an interesting account of a 
problem in marine insurance entitled ‘‘Con- 
tribution to General Average’”’ by H. Birch 
Sharpe. He considers the question how, under 
a policy of marine insurance, obligation to 
contribute to general average arises. He con- 
tends that the liability of an underwriter in 
respect to jettison of goods covered by his. 
policy, is strictly limited to the amount he 
may be called on to pay as his share of con- 
tribution to the general sacrifice. 

“Tf, then, the underwriter on a particular 
interest be liable to pay this amount, not as 
for a loss, but by way of contribution to a 
sacrifice, by which a loss of the whole adven- 
ture has been averted, it must follow that 
underwriters on other interests are similarly 
liable to pay their respective shares. In other 
words, jettison (in the ‘Perils clause’) means 
contribution to a loss by jettison, and nothing 
more.” 


INSURANCE (Contribution to General 
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He objects to the doctrine that the obli- 
gation is merely an implied term of the con- 
tract and finds in the common form of policy 


an express undertaking to contribute and 


“that this obligation if at any time implied 
was so only in so far as the other liabilities 
of the policy can be said to have arisen from 
a smaller implication.’’ For the earliest forms 
of these policies were extremely simple and 
the various expressed clauses grow out of 
ancient litigation as to the meaning of the 
simpler form. 





QUASI-CONTRACTS (Mistake of Law) 


‘“Recovery of Money Paid under Mistake 
of Law” is discussed by Prof. Frederick C. 
Woodward, in the May Columbia Law Review 
(V. v, p. 366). He shows that the rule 
originated in an error of the courts and is 
founded upon an improper translation of the 
maxim, Ignorantia juris non excusat. He sub- 
mits that there is no reason in justice, or 
public policy, which justifies the rule prevent- 
ing recovery'in case of mistake of law while 
it is allowed in case of mistake of fact. He 
shows that in Connecticut and Kentucky the 
original distinction has been persistently denied ; 
that in England two comparatively recent cases 
in equity showed an inclination to disregard 
it; that in California, Missouri, and South 
Dakota and Georgia the rule has been modi- 
fied by statute; that it has been frequently 
held not to apply to payments of public 
officers or agents; that it has sometimes been 
stated broadly not to apply to any mistakes 
of an agent; and that some courts have 
refused to apply it to mistakes of trustees 
or other officers of the court. Jurists have 
differed as to the true rule, and several of 
these suggestions are considered by the author. 
He favors the one advocated by Mr. Bigelow, 
namely, ‘‘that relief should be granted if 
neither at the time of the act nor in anticipa- 
tion of it was there present in the mind of 
the actor a doubt as to the law.”’ 

“It is submitted, then, that this test of 
the jurisdiction to relieve from mistake is the 
true one in principle, and is adequately sup- 
ported by authority. It is submitted that, 
while not opening as wide a door as some 
of the tests previously examined and rejected, 
it would prove as satisfactory in its application 





to cases of money paid under mistake of law 
as it has already proved in its application to 
other cases of mistake of law, and to cases of 
mistake of fact. 

Finally, it is respectfully urged upon our 
courts and legislatures that without abrogat- 
ing the present rule denying the recovery of 
money paid under mistake of law, but by confin- 
ing its application to cases in which the money 
appears to have been paid with the conscious- 
ness of a doubt as to the law, the hardship of 
the rule will be minimized if not entirely 
eliminated, and the whole law of relief from 
mistake placed upon a basis of sound and 
consistent policy.” 





PARTNERSHIP (see Bankruptcy) 





PROCEDURE (Juries in India) 


A piscussion of the use of juries in the 
courts of British India, by Satya Chandra 
Mukerji, in the Allahabad Law Journal (V. 
ii, p. 113), entitled ‘Trial by Jury and with 
the Aid of Assessors in the United Provinces,’’ 
may be of interest to those who study the 
legal problems in our eastern possessions. In 
certain provinces and in certain restricted 
cases the jury has been introduced and the 
author, a native, urges its extension, though 
he admits that there have been some sur- 
prising miscarriages of justice in cases where 
the injured party has been a native of India 
and the accused an European British subject, 
and the defendant has claimed his privilege to 
have a majority of the jurors Europeans. 
Where the jury is not permitted, two native 
assessors sit with the judge, but their opinion 
is not binding on him as is that of a jury. 
The author shows that while this system is 
theoretically good, it works very badly in 
practice, for the assessors are drawn from an 
ignorant class and usually simply follow the 
humor of the judge. 





PROPERTY (Contingent Future Interests) 


In the Law Quarterly Review for April (v. xxi, 
p. 118) Albert Martin Kales publishes a thought- 
ful article entitled, ‘‘Contingent Future Inter- 
ests After a Particular Estate of Freehold,” in 
which he contends that ‘“‘a recent line of Eng- 
lish cases commencing with Letchmere v. Lloyd 
in 1881 and concluding with Battie-Wrightson 
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v. Thomas in 1904, go very far toward accom- 
plishing without statute a large part, if not all, 
of what was actually effected by the Contin- 
gent Remainders Act of 1877.” In those of 
the United States where statutes similar to the 
English Contingent Remainders Act have not 
been adopted, these cases are important au- 
thority ‘‘as furnishing a possible basis for the 
contention that the rule, which made certain 
contingent future interests destructible and 
thereby defeated the expressed intent of the 
testator or settlor, no longer exists.”’ In expla- 
nation of his theory he gives a careful analysis 
of the different forms of contingent future in- 
terests and the history of the present technical 
rules as to their validity. He shows how the 
feudal rules regarding contingent remainders, 
as finally formulated by Lord Northington, 
defeated the intention of the testator, and 
how Jessel, M.R., finally overruled his doctrine. 
He regards the case of Letchmere v. Lloyd as, as 
notable an example law reform as was 
Lord Mansfield’s in Perrin v. Blake. The two 
instances are not dissimilar. In each the re- 
former laid hold of a more than usually em- 
phatic expression of intent to declare that a 
rule of law which defeated a settlor’s or testa- 
tor’s intention should not prevail. Lord Mans- 
field’s effort never became law and has been 
long since condemned. Jessel’s has prevailed. 
The reason is twofold. Both Jessel’s and Lord 
Mansfield’s effort was to get rid of a feudal 
tule which defeated the settlor’s intention. 


‘of 


The author then explains the effect of the 
decisions subsequent to and sustaining Letch- 
mere v. Lloyd, and concludes as follows: 

“It is submitted, then, that in any American 
jurisdiction, even though its land laws may be 


| founded upon those of England, and though 
| there may be no Contingent Remainders Act 


Jessel was a full century farther away from the | 


feudal system than Lord Mansfield, and he 
was only supplying by judicial decision the 
defect which existed in the Contingent Re- 
mainders Act of 1845, and which prospectively 
had already been remedied by the Act of 1877. 
Furthermore, Lord Mansfield tried to break in 
upon a rule which had a continuous history of 
mathematical application since 1324, and of 
which it could only be said that it was illogical 
and without reason since the allowance of con- 
tingent remainders in 1430. Jessel, on the 
other hand, did no more than incline toward 
the rule which might and logically should have 
prevailed in conveyances to uses and devises 
under the Statutes of Uses and Wills, espe- 
cially after it became well settled law that 
springing and shifting uses and executory de- 
vises were indestructible, but might be invalid 
upon the ground of remoteness.” 





in force, yet, if neither actual decision nor the 
practice of conveyancers has settled the law to 
the contrary, it may fairly be contended that 
there is practically no such future interest as a 
contingent remainder, that is, there is no rule 
of law which says that a springing future in- 
terest after a particular estate of freehold 
which may be turned into a vested remainder, 
or take effect in possession eo iustantt upon the 
termination of the particular estate, must fail 
entirely unless it does so. This position, it is 
believed, finds its chief support wpon authority 
in the recent line of English cases beginning 
with Lechmere v. Lloyd ending with- 
Battie-Wrightson v. Thomas. It would be in- 
teresting for us on this side of the Atlantic to 
know whether English lawyers, in spite of the 
fact that they might not be, would regard us 
as justified in this deduction.” 


and 


PROPERTY (Trade Secrets) 


A COLLECTION of authorities on the law re- 
lating to ‘“‘Trade Secrets” by Bernard C. 
Steiner is published in the May Yale Law 
Journal (V. xiv, p. 374). 


TORTS (Illegality as Defense) 


“The Plaintiff’s Tllegal Act as a Defense in 
Actions of Tort” is discussed by Harold S. 
Davis in the May Harvard Law Review (V. xviii, 
p. 505). ‘‘It is conceded by all that if the un- 
lawful act was the cause, or a concurring cause, 
of the damage, the action is barred and not 
otherwise. The whole controversy is as to 
what acts are to be considered causes and 
what mere conditions.” Though the author 
admits that the tendency is to reduce the de- 
fense almost to a nullity, he approves most of 
the Massachusetts cases giving it a wider scope. 
He submits that the distinction between im- 
mediate active cause and a cause for which lia- 
bility is imposed is here important; thus in 
negligence ‘‘the only question is whether the 
defendant’s negligent act was a part of the 
chain of causation and not unreasonably re- 
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mote from the result,’’ but the active force 
may be set in motion by the plaintiff himself. 

‘*The whole doctrine that recovery is to 
be denied if the plantiff’s unlawful act was a 
part of the cause is simply a rule based on 
public policy.”” Being in the nature of pun- 
ishment it should be restricted to close limits. 

“It seems plain that if the illegal act is 
the immediate, active cause of the damage, 
recovery is rightly refused. But it is by no 
means so clear that public policy demands 
that, if the illegal act was simply a remote 
link in the chain of causation, the action shall 
be barred, and the almost unanimous opinion 
of the authorities is strong evidence that it 
does not.”’ 

In conclusion he says: ‘‘ The defense of the 
plaintiff’s wrongdoing may be set up in three 
classes of cases. In the first, the defendant’s 
negligent act creates a dangerous antecedent 
condition; the plaintiff then does an unlaw- 
ful act from which, by reason of this danger- 
ous condition, damage results. It is contended 
that the unlawful act is the immediate cause 
of the damage and that the action should, 
therefore, be barred. In the second, the un- 
lawful act creates a passive condition: the 
defendant then does a negligent.act which, 


supervening upon the condition which has | 


thus been created, results in damage. It is 


sit and the similar action for negligent torts, 
and finds a striking analogy between the 
early doctrines of consideration in contract 


| and the necessity of a benefit to the defendant, 


maintained that the unlawful act is a cause of | 


the damage, but so remote a cause that it 
ought not to have the effect of preventing 
recovery. 
the damage is a combination of agencies oper- 
ating simultaneously, one being the unlawful 
act of the plaintiff and the other the negligent 
act of the defendant. This case is more doubt- 
ful, but, on the whole, the decisions permitting 
recovery seem right.” 


TORTS (Theory of Duty of Care) 

In the American Law Register for April (V. 
liii, p. 209), and for May (p. 273), Francis H. 
Bohlen discusses ‘‘The Basis of Affirmative 
Obligations in the Law of Tort.’ He deals 
especially with the affirmative duty of care 
in cases of negligence and criticises the fa- 
mous rule of Brett in Heaven v. Pender. From 
an examination of the early English cases he 
traces the origin of the distinctions between 
the action on the case which became assump- 


In the third, the direct cause of | 





in the relation out of which the affirmative 
duty of care arises. He finds as the dis- 
tinction between tort and contract that ‘‘the 
public has an interest that no man shall so 
act as to injure another, it has no concern 
that he shall benefit any one.”’ In the early 
law, assumpsit was alleged for both contract 
and tort, but when there was an active mis- 
feasance, the assumpsit soon became imma- 
terial. ‘‘When, however, there was alleged 
an affirmative duty to act in some way to 
protect others, quite a different questivn was 
presented. Affirmative action could only be 
required when it was assumed or imposed as 
a duty; such duties were only assumed or 
imposed for a consideration, a benefit con- 
ferred, as their price.”’ In its origin this duty 
was an incident of business carried on for 
gain. No duty arose out of mere passive 
ownership. In conclusion he says: 

“‘The primary conception of the obligation 
in torts is to refrain from injurious action, un- 
less the doing of the act, even with its atten- 
dant risk, is so beneficial to the public gener- 
ally, the object of it so valuable to the general 
welfare, that even private injury must be 
borne to encourage it, the obligation and 
attendant liability extend to all who may be 
foreseen as within the radius of its effects. 
But the conception of a duty of protection 
owed to another against the consequences of 
his own actions is foreign to the law of torts. 

“Such duties rest upon an assumption of 
them either by express consent or as inevi- 
table legal incidents to certain actions, busi- 
nesses, or uses of property. Such assumption 
can rest only on consideration. An express 
promise is void if gratuitous; no affirmative 
duty will be imposed without a corresponding 
benefit. 

““Such obligations arise only when assumed, 
but they are not the creatures wholly of con- 
sent, they may be annexed to the performance 
of certain acts, the conduct of certain busi- 
nesses, the use of property in certain ways 
the performance of these acts, the entering 
into such business, and the use of the property 
is wholly voluntary; but if done, the duties 
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follow as a matter resting wholly on the policy 
-of law, that policy which protects the right of 
-citizens from positive injury. Such duties, 
therefore, only arise when they are necessary 
to protect others from the consequences of 
acts, businesses, or uses of property beneficial 
to those who do them, engage in them, and 
use it. All affirmative duties may truly be 
termed assumptional and founded upon con- 
sideration, whether to protect from injury or 
to confer a benefit. All were, as has been 
seen, originally enforced by action on the case 
on the assumpsit. Damage being the basis of 
such action, the actual loss of a legal right 
had to be shown. Save in exceptional pur- 
suits, where service must be rendered to all 
alike, as carriers, innkeepers, etc., there was 
no legal right to such benefit. Nor did the 
early common law recognize any interest in 
the public that an expected benefit should be 
conferred. So in such case to show damage, 
the loss of the consideration had to be shown. 


Only he who had paid it could lose it, so only | 


he who was a party to the consideration could 
maintain the action. Such purely beneficial 
assumption, expressly assumed, came, too, 
probably by analogy to the action of covenant, 
the preexisting remedy for similar obligations 
formally assumed, to be regarded as grants of 
the expected benefit. So the measure of dam- 
ages was held to be the loss of the benefit to 
be derived from performance and not the value 
of the consideration paid. Such a grant, like 
that in a formal covenant, would be naturally 
held to extend only to the grantee and de- 
pend in its extent on the will and consent of 
the grantor. Such obligations thus came to 
be regarded as resting wholly on the consent 
-of the parties who had undertaken them and 
limited to those to whom they were assumed 
and enforceable only by parties to the consid- 
-eration. Such are the essential elements of 
purely contractual duties which separate and 
distinguish them into a distinct class of as- 
sumptional obligations. The natural tendency 
to overwork a new discovery led the courts to 
treat as contractual even those assumptional 
duties which were imposed by the policy of 
law towards those who had in fact furnished 
-the consideration on which they were founded. 
It is very usual for courts to speak of such 
«duties as are inevitably imposed for protec- 








tion from injury as incidents to the conduct 
of a business as resting upon an implied term 
in contracts made in their exercise. 

“This tendency has led to the unfortunate 
idea that when there is a contract between 
two persons, no one can be concerned with 
anything done in performance or breach 
thereof save the parties thereto, and that any 
action brought to recover, even for an actual 
injury by one not a party thereto, is an at- 
tempt to sue on the contract. However, not- 
withstanding the tendency of contract to 
usurp the place of tort even to-day, it will be 
found that acts probably injurious are regarded 
as solely tortious only; a failure to perform a 
duty voluntarily assumed, whereby a benefit 
is lost, is wholly a breach of contract. A 
failure to perform an obligation to avoid in- 
jury assumed as the price of action is re- 
garded as either at the election of the party 
injured if he be a party to the consideration, 
as a tort solely if he be not.” 

The author then proceeds to apply these 
principles in analysis of the various actions of 
tort arising from the use or transfer of real or 
personal property. In regard to transfer of 
possession he says: 

“It may be safely said that, rst, one who 
furnishes an article or structure for use for a 
purpose in which he has an interest, direct or 
indirect, and from which he derives directly 
or indirectly a benefit, is bound to exercise 
care to have the structure or article fit for 
such use. 

“fod. Such obligations can extend no further 
than the ability to satisfy them. Where the 
possession of the article or structure is trans- 
ferred, if it be at the time of transfer fit for 
the use for which it is designed, the transferee 
is alone responsible for any defects arising 
subsequently, since with the possession and 
control passes the power to inspect and re- 
pair; he is alone able to observe and remedy 
such defects, and his alone is the duty of 
inspection and repair.”’ 

If one does attempt actively to deal with a 
chattel in the performance of his calling he is 
bound to use due care independently of con- 
tract. The author cites ancient cases to sup- 
port this theory. The liability of a mere 
transferrer of title to property, however, is 
only for fraud or non-disclosure of known 
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defects, which makes the act of transfer itself 
a conscious leading of the transferee into a 
known danger. 





TRUSTS (Spendthrift, Statute, Constitutionality of) 


R. Froyp Ciark, in the May Columbia Law 
Review (V. v, p. 380), describes ‘‘An Episode 
in the Law of Trusts.” This is an interesting 
statement of the consequences to many trust 
estates of a change in the law in New York 
obtained by an enterprising attorney, to en- 
able his client to break spendthrift trusts. 
The statute had to be made retroactive, and 
although in the case by which it was called 
forth, the trustee made no serious contest, it 
resulted in much litigation with respect to 
other trusts as to the constitutionality of the 
retroactive provision. The author argues in 
support of the constitutionality of the pro- 
vision which, unfortunately, has been left open 
for decision in the leading cases in which it 
was involved, on the ground that a dead man 
is not a person who has rights under our con- 
ception of the constitutional provision, and 
that, therefore, the creator of the trust is not 
deprived of his property. Nor has a trustee 
a beneficial interest of which he can be de- 
prived. The author also cites the case in 
question as an extreme example of judicial 
legislation since the justices to avoid consti- 
tutional questions held that the statute was 
not retroactive though it was plainly intended 
so to be. 





WITNESSES (Expert Testimony) 

A CAREFUL consideration of the law relating 
to the examination of experts entitled, ‘‘The 
Examination of the Medical Expert,”’ by H. B. 
Hutchings, is begun in the May Michigan Law 
Review (V. iii, p. 520). It relates to the form 
and scope of the hypothetical questions per- 
mitted. He sums up his conclusions as to 
the topics treated in this number as follows: 

‘Although the authorities upon the subject 
are somewhat in conflict and very generally 
confused, they probably justify the following 
propositions: Ordinarily, in the examination 
of an expert whose opinion must be based 
upon facts with which he is not familiar, the 
facts upon which the opinion is to be based, 
should be stated clearly and logically in the 
question. This is the safe practice, and may 
properly be adopted in every case. If the 
facts are complicated, and, as given in the 
testimony, are in any way ambiguous or con- 
tradictory, this is the only safe practice. If, 
however, there is no controversy as to the 
facts, or if it is desired to base the opinion of 
the expert upon the testimony of a single 
witness or of several witnesses, and that testi- 
mony is in no way confused, complicated, am- 
biguous, or contradictory, then the examiner 
may properly ask the expert to base his opinion 
upon the undisputed facts or the indicated 
testimony, assumed for the purposes of the 
answer as having been established.” 
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CORRESPONDENCE 
CORPORATION CHARTERS 


AN ENGLISH VIEW OF THE DOCTRINE OF PINNEY v. NELSON 


By our London Correspondent 


TEMPLE, Lonpon, Enc., April, 1905. 

An action of very great importance to 
shareholders in English companies doing busi- 
ness in the United States, as well as to cred- 
itors in America of such companies, has re- 
cently been decided in the English Courts. 
The plaintiffs in the action were the Risdon 
Iron and Locomotive Works of San Francisco 
and the defendant was Sir Christopher Furness, 
who is a large shareholder in the Copper King 
(limited). The Copper King Company was 
incorporated in England under the English 
Companies’ Acts, and according to its memo- 
randum of association, or charter, its objects, 
inter alia, were to acquire mining rights and 
lands in the United States of America and 
elsewhere, to purchase or hire machinery, and 
to do all other things incidental or conducive 
thereto; and by its articles of association the 
company was empowered to appoint any per- 
son at its attorney for the transaction of busi- 
ness abroad, with such powers as it might 
deem necessary to enable the company’s oper- 
ations to be validly carried on abroad, and to 
do all such acts as might be necessary to com- 
ply with the law of any country where the 
company might carry on business. 

As a matter of fact the company carried on 
business in California and incurred debts 
there in the purchase of machinery in that 
state. By the law of California each stock- 
holder of a corporation is individually liable 
for debts contracted by the corporation dur- 
ing the time he is a stockholder, according to 
the proportion which his holding bears to the 
subscribed capital of the corporation, and no 
corporation organized outside the state is 
allowed to do business within the state on 
more favorable conditions than are prescribed 
by law to similar corporations organized under 
the laws of the state. The debts incurred by 
the company in California to the plaintiffs 
amounted to $10,404.96, for which the plain- 
tiffs began an action in San Francisco, but 
before the trial was reached the company, upon 
the petition of certain creditors in California, 





was adjudicated bankrupt under the United 
States laws, and subsequently went into vol- 
untary liquidation in England. The plaintiffs 
thereupon brought an action in England 
against Sir Christopher Furness for £456,17s. 
8d., that being the proportion his holdings of 
the company’s shares bore to the amount of 
the company’s debt to the plaintiffs. They 
thus sought to enforce against him in this 
forum the provisions of the California Civil 
Code with respect to the liabilities of stock- 
holders for the debts of insolvent companies. 

The case attracted a good deal of interest 
and was very ably argued, counsel for the 
plaintiffs contending that the defendant as a 
shareholder had authorized the directors to 
pledge his personal credit, and that if a share- 
holder gave his directors power to do all 
things necessary to make the company a legal 
entity in California, he had thereby empow- 
ered them to bind himself as a surety for the 
company’s debts in California. The defen- 
dant on the other hand submitted that as the 
Copper King was a company incorporated 
under the English Companies’ Acts and by its 
memorandum of association the liability of its 
shares was limited, the defendant could be 
under no personal liability for any amount 
beyond anything which might be uncalled 
upon his shares, and as they were fully paid, 
he was exempt from further demands. They 
further argued that it would be contrary to 
the whole conception of a limited company 
that a person by buying a share in an open 
market, should be authorizing the directors to 
bind him by the law of a foreign country 
where the company whose shares he bought 
carried on business. 

The case was heard by Mr. Justice Kennedy, 
one of our ablest judges, who has made several 
visits to America in which he has delivered 
addresses to American lawyers. He decided 
that the defendant was not liable, on the 
ground that his liability was limited under 
the English Companies’ Acts to the amount of 
his shares, and an English court could not 

















YUM 


THE LIGHTER SIDE 383 





recognize as a valid cause of action a claim in 
respect of debts of the company arising by 
virtue of the law of a foreign country which 
was inconsistent with the limitations of the 
shareholders’ liability according to English 
law, and that any proceeding by the company 
to enlarge the liability of a shareholder beyond 
that fixed by the constitution or charter of 
the company must be held by an English 
Court to be ultra vires. He carefully consid- 
ered Flash v. Conn (109 U. S. 371), and Pinney 
v. Nelson (183 U. S. 144), which were cited 
and relied upon by the plaintiffs. In both of 
these cases a shareholder of a foreign corpora- 
tion had been held to be charged with the 
liability imposed by the California Code, but 
in the opinion of the learned judge they could 
be distinguished from the present case. In 
the former case the defendant was a share- 
holder in a company incorporated under an 
Act of the New York Legislature which ex- 





pressly provided for the liability of individual 
stockholders in such a corporation in respect 
of the debts of the corporate body; and in 
the latter case it did not appear from Mr. 
Justice Brewer’s judgment or the report of 
the case what were the provisions, if any, 
in the articles of incorporation (the defendant 
being a Colorado company) as to the limita- 
tions of liability. All that could be plainly 
inferred being that neither under their pro- 
visions nor under the law of Colorado was 
there anything expressly declaring the per- 
sonal liability of stockholders for debts of 
the corporation. There was the further dis- 
tinction, in the judge’s opinion, that Pinney 
v. Nelson was an action brought in California 
against stockholders in the corporation who 
were residents in and citizens of that state, 
and therefore properly within the jurisdiction 
of the local courts. 
SturF Gown. 
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A LAWYER, now deceased, but formerly one 
of the best known in western Iowa, and for 
some time member of the Board of Bar Ex- 
aminers for his state, and the youngest man 
said to have ever been admitted to practice 
in Iowa, related his experience in one of his 
first cases to a number of students before the 
Examining Board not long since. 

He said, ‘‘It was one of my first cases and 
being for the plaintiff of course had the open- 
ing and closing argument to the jury. And 
being somewhat noted and conceited too, as 
to my oratorical abilities, sought with all the 
command of language, powers of Delsarte, and 
gestures I had at hand, to make an impres- 
sion on the minds of the jury. 

‘‘Opposed to me, on the side of the de- 
fense, was an old Kentucky lawyer, who, not 
being able to withstand the strenuous times 
of that commonwealth, just preceding the 
Civil War, had removed to this state to prac- 
tise law. 

‘“When the old man arose to make his 
argument to the jury he said, ‘Gentlemen of 
the jury, first let me answer the young man’s 
argument.’ 

‘“He then went over all the motions and 





gestures I had made without uttering one 
word. ‘There,’ he said, ‘is all there is to the 
young man’s argument.’ ‘Now,’ he says, ‘the 
young man reminds me of an old mule I used 
to have on the farm down in Kentucky. 
Regularly every Sunday morning I used to 
turn the old mule out to graze, and as soon 
as he was turned out he would begin to kick. 
Every time he would kick, he would bray, 
and every time he would bray, he would kick, 
and I used to lean on the old rail fence watch- 
ing that mule, wondering whether he was 
braying at the kick or whether he was kick- 
ing at the bray.’ 

‘‘And the old man closed his argument by 
saying, ‘Now, gentlemen of the jury, I would 
like for the young man to answer this ques- 
tion: Is he braying at the kick or is he kick- 
ing at the bray?’ 

‘‘Of course I had felt the effects of the old 
man’s argument, and in closing refrained from 
any attempt at oratorical display. ‘Gentle- 
men,’ I says, ‘I am now done,’ and sat down. 
Jumping hastily to my feet, I says, ‘Just one 
moment, gentlemen, there is one point I 
overlooked. The old man wished to know 
whether I was braying at the kick or whether 
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I was kicking at the bray. Gentlemen, I 
wish the old man to understand I was simply 
kicking at the bray.’ 

‘“‘T won my case.” 


GosHALL — As far as I can see, Mrs. Chad- 
wick’s whole trouble results from one mistake. 

HeEMLOcK — What is that? 

GosHALL — She neglected to get incorpo- 
rated under the laws of New Jersey. — Cleve- 
land Leader. 


““Mr. ATTORNEY,” said the judge, after 
sending the defendant to jail for six months, 
“‘how does it happen that this man was only 
fined in the court below?” 

“Your honor,” he replied, with dignity, 
“‘T was not his counsel in the lower court.” 

And, somehow, the other lawyers present 
seemed to feel that he had explained it. 

AmusinG stories are still told of the late 
Judge Bond of Baltimore. Once when re- 
turning from yachting with the famous Ben- 
jamin Butler, the general suggested that an 
eye opener would be appropriate before they 
landed. The judge didn’t mind —he never 
did. So a bottle of Scotch was soon forth- 
coming. 

‘“‘Good whiskey,’ remarked the judge. 

““Yes,”’ replied the general, ‘‘and the bet- 
ter that it never paid a duty.” 

‘‘Oh, that’s all right, General, it is going to 
be landed in Bond.”’ 


THE judge in the years when he ornamented 
a Circuit Bench in South Carolina is said to 
have bonded more of the mountain dew. One 
day after dinner he had evident difficulty in 
concentrating attention upon an argument 
by counsel who at length in desperation sug- 
gested that the case ought to be heard by the 
full court. 

“T think you would have difficulty in find- 
ing a fuller court,’’ beamed the justice. 


GUILT EDGED 


CuHISTER. — “‘ That case will prove a gilt- 
edged proposition.” 
Ecxitty. — Of course with ‘u” in it. 





YEARS ago when the manufacture of lumber 
was the most important industry in western 
Wisconsin, one of the chief vexations of the 
lumberman was the log thief. The passage of 
statutes providing severe penalties for this 
species of theft and the strict enforcement of 
such laws soon put an end to the wholesale 
thefts which characterized the early years of 
the business, but petty thievery continued 
for many years. Farmers or villagers along 
the river would select fine, thoroughly-seas- 
oned pine logs and haul them home for use in 
the construction of some outbuilding or for 
kindling wood. The lumbermen through their 
associations and the employment of special 
agents waged constant war against these 
depredators and many were the encounters 
between them both on the river and in the 
courts. 

A well-known attorney of L. had at one 
time an experience which well illustrates the 
difficulties with which prosecutors of the log 
thieves sometimes had to contend. A spe- 
cial agent of one of his clients had caught a 
resident of a neighboring village red-handed, 
and the attorney went out to prosecute the 
wrongdoer before the village justice. The 
case was called and the witnesses for the prose- 
cution established a clear case of theft against 
the defendant. He put in no defense except 
his own denial. The court, however, after 
a brief deliberation found the defendant not 
guilty and discharged him. The attorney and 
complaining witness were completely non- 
plussed and withdrew from the justice’s office 
to relieve their feelings in the open air and to 
figure out if possible what had gone wrong. 
They sat down in the justice’s yard and dis- 
cussed the matter, but could reach no satis- 
factory conclusion until the special agent 
happened to glance at the end of the log on 
which they were sitting, and his eye fell upon 
a familiar mark. ‘‘Great Scott,” he exclaimed, 
as he sprang to his feet, ‘‘ we are sitting on one 
of our logs.” 


THE late Henry W. Paine was considered 
the best authority on all questions of law in 
New England in his day. At one time, when 
he was arguing a case in the Supreme Court 
before the late Judge Horace Gray, he was 
interrupted by Judge Gray, who said, with 
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some warmth: ‘‘That is not law, Mr. Paine; 
that is not law.”’ 

Mr. Paine quietly said: “It was law, your 
honor, before you spoke.” — Boston Herald. 


THE late Justice D. L. Follett, of the Su- 
preme Court of New York, was a stern appear- 
ing judge who always demanded the utmost 
accuracy from lawyers. Woe betide the 
ignorant or careless attorney who handed up 
defective papers. 

Judge Follett had one floor of his house at 
Norwich, N. Y., fitted up as offices where he 
held court at chambers. On such occasions 
there used to sit with him, amicus curie, his 
huge Danish hound, whose facial expression, 
like that of his master, was even more awe- 
inspiring than his real character warranted. 
There was a witty young Irish attorney in 
town, who stood in about equal terror of Judge 
and dog. One day he wished to get an ex 
parte order and telephoned to the Judge’s 
house to find out if he could be heard. Judge 
Follett’s son answered the call and after con- 
sulting his father, replied in the affirmative. 
‘But, say,’’ continued the attorney, “‘chain 
up that big dog, will you, I’m afraid of him.”’ 
‘“Yes,”’ responded the son and hung up the 
receiver. A few minutes later the bell rang 
again and this time Judge Follett himself went 
to the ’phone, when the following conversa- 
tion took place: ‘‘This you, Follett?’”’ ‘‘ Yes, 
who is this?” ‘‘This is Sullivan; I’m coming 
up now for that order I spoke of.” ‘Very 
well.’”’ ‘‘And say, old man, on second thought, 
er, — chain up the Judge and I’ll risk the dog!”’ 

It is only fair to Judge Follett’s memory to 
say that Mr. Sullivan got his order. 


JuDGE SYLVESTER Dana, who was for some 
years judge of the Police Court in Concord, 
N. H., always endeavored to smooth over any 
little differences between persons brought be- 
fore him. On one occasion the charge was 
for a technical assault, and it came out in the 
course of the evidence that the parties were 
neighbors and had been on the best of terms 
for some years. 

“Tt is a great pity,” said the judge, “that 
old friends, as you seem to have been, should 
appear before me in such a way. Surely this 
is a case which might be settled out of court.”’ 





“Tt can’t be done, Judge,’’ answered the 
plaintiff, moodily. ‘‘I thought of that my- 
self, but the cur won’t fight.’’ — Boston Herald. 


The Coldwell Lumber Company was oper- 
ating a saw mill on Coon Creek and this was 
a paper issued by the J. P. to restrain and in- 
hibet the Company from putting the saw dust 
into the waters of Coon Creek. 


““ STATE OF TENNESSEE Perry county to the 
Sherff of Perry County to notify Colwell 
Loumber Compny not to Run Nomore Saw- 
dust in warters of Coon Creek We the under 
Sind Pertishners Do Say that We Donot Want 
Eny more Saw Dust Put in the Warters$Ar 
ner the warters of Coon Creek as We ar the 
Sitons of the Creek & We Bleve By it Being 
Put in the Warters it Creates Sickness tofa 
great Big Xstent thre Has Bin more ar Less 
Sickness this Winter and We Had Drother it 
Bee Stopt at once & Never Have no more Put 
in the Warters of Coon Creek By the Colwell 
Loumber Compy nor No one Els Who Should 
Run a Sawmill on Sed Coon Creek nor}Ner 
the Banks of the Creek feb, 24 1903 

JoHN Doe J. p.” 


This paper was indorsed on back as fol- 
lows: ‘‘Executed by Notifying Po Coldwell 
this the 8th, day of April 1903 

RIcHARD Roe D, Shff. Cost 50 cents”’ 


CHIEF JUSTICE SAMUEL JONES of the New 
York Superior Court, contemporary with 
Judge Walworth, James T. Brady, and Charles 
O’Connor, once had an application before him 
for the adjournment of a case for trial to be 
put down for the next Friday. He expressed 
great surprise and said, ‘‘Gentlemen, are you 
aware that day is Good Friday? Do you 
know, gentlemen, who sat on Good Friday? 
I will not be the second judge. In New York 
City I have never known a trial to take place 
on Good Friday.” 


In a recent Nebraska murder trial the 
counsel for the defense, Charles H. Sloan, 
gave a striking example of the effect on a 
jury of visual illustration. The theory of the 
defense was that the death was due to a kick 
from a horse when the deceased approached 
it to enter the wagon and that it all happened 
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during the short time a witness had taken to 
enter the house and return. The prosecution 
contended that the interval was too short for 
all the incidents to have happened as nar- 
rated by the defense. Mr. Sloan, in argu- 
ment, took out his watch, paced the distance 
in the court room, went through the motions 
of untying the team, driving it, and retying 
it as testified to by the defendant, going about 
it slowly and methodically as the defendant 
might have done, and then stood still, watch 
in hand, while the remaining seconds ticked 
off monotonously to the alert and straining 


court room. The prisoner was acquitted. 


Down in Dixie, in the old ‘‘Mother of 
States,’ which has given so many distin- 
guished and learned legal lights to the Bar 
—of courts and cross-road stores — a band of 
thieves had infested a neighborhood until 
scarcely a ‘“‘smoke-house”’ or chicken roost 
remained immune. At last a big, black, burly 
specimen of the genus negro was apprehended 
full handed, of said chickens, and as there 
seemed not the slightest hope of escape, he 
resolved to throw himself upon the ‘‘ignance 
of de cote,” or, as they say down there, to 
‘turn state’s evidence,’ and plead for the 
mercy of the court. He made a full confes- 
sion in which many others were implicated, 
and was the only witness for the prosecution 
in the trial which I had the pleasure of wit- 
nessing. The prisoner, a mulatto of rather 
more than average intelligence, had retained 
as his counsel a celebrated (among his race in 
that locality) negro lawyer who was of the 
same ebony shade, as the prosecuting witness 
who was as black as a pile of black cats. The 
witness gave a full, clear, and connected 
account of the theft, told how he and the 
prisoner had gone in the night time and 
broken into the chicken house and carried off 
the contents of the roost. It was a very 
probable and credible story and the prosecu- 
tion rested. The negro lawyer put witnesses 
on the stand, friends and relatives of the 
prisoner, and established an absolute alibi, the 
prisoner testifying that on that night he was 
athome. The state had no more evidence and 
the Commonwealth’s attorney in his address 
to the jury remarked that the case was too 
plain for argument, that they had heard the 





negro’s story and must find a verdict of 
guilty. When the negro lawyer arose to ad- 
dress the jury he spoke, about as near as I 
can recollect, as follows: 

‘“May it please de Cote and Gent’men ob 
de Jury: You has done heerd de evidence ob 
de prosecution, you has listened to de evi- 
dence of the defense; de eloguent gent’man, 
Colonel Carter, ob de prosecution has highly 
entertained you, and now Ff hab de honor ob 
addressin’ you on behalf ob de prisoner at de 
Bah. Now, gent’men, what kind o’ evidence 
has de prosecution got? How many witnesses 
dey got? One. And who is dat one? Dar 
he is, gent’men; look at him; a nigger as 
black as de hinges o’ hell; a self-confessed 
thief; he done told you hisself how he done 
gone out and broke in folks’ smoke house and 
stole deir meat, done rob white folks’ chicken 
roos’ while my client was at home in de bosom 
ob his famly. Gent’men,-you can’t blieve dat 
nigger; a nigger dat will steal will lie, and he 
done tol’ you how he done steal, and now 
dey gwine sen’ him to de penitenchy for de 
res’ o’ his life, I spec. But, gent’men, dat 
sure is a mean nigger; mean, dat ain’t no 
name for him. I search de pages 0’ 
histry to find a man as mean as dat nigger. 
I done gone back to the very olest times and 


done 


| come down thew all ages and I ain’t find a 





man as mean as dat nigger. Gent’men, dat 
nigger is meaner dan any man I ever hear tell 
of. Gent’men, dat nigger is meaner dan Judas 
Iscariot, cause arter he done gone and betray 
his Lord and Marster, he was decent enough 
to go out and hang hisself, but dis nigger 
come up here as bold as a sheep wit’ a grin 
on his face and want to send my client to 
jail.” 


DuRING a session of the Supreme Court of 
Maine, at Augusta, a tedious and complicated 
real estate case had pretty nearly worn out 
the patience of the counsel on both sides. 
One of the lawyers engaged was F. A. Apple- 
ton, whose fame as a wit was wide-spread. 

Opposing him was a lawyer of pompous 
mien and much avoirdupois, who kept mak- 
ing blunder after blunder, until even the judge 
became irritated. After making a particularly 
aggravating error, he said: 

“T beg your honor’s pardon, that was an- 
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other mistake. I seem to be inoculated with 
dullness to-day.”’ 

“Inoculated, brother?’’ said Mr. Appleton, 
“‘T thought you had it in the natural way.” 





"SQUIRE W. , of undoubted German par- 
entage, was for a number of years an Alder- 
man of Allegheny City, Pa. His honesty and 
fair dealing were unquestioned, but his judg- 
ments were sometimes based more upon his 
own notions of justice than upon any recog- 
nized legal principles. 

An action in trespass was once on trial 
before him, which the attorney for the de- 
fendant argued should properly have been 
trespass on the case, over which the Alderman 
would have no jurisdiction. Defendant’s coun- 
sel made a strong speech to convince ‘“‘the 
court’’ that the case must be dismissed, and 
in support of his position, produced a volume 
of Pennsylvania Supreme Court reports, from 
which he read at great length a decision of 
the state’s highest court in a case on all fours 
with the case at issue. 

"Squire W. listened impatiently to the 
reading of the law. When the defendant’s 
attorney closed, he rendered his decision: 

‘‘De Supreme Court iss one court, und dis 
is anodder court. Dey gifs detr decisions und 
I gifs my decisions. I gif judgment for de 
plaintiff.” 





THE VICARIOUS POTTER 


Ir you had told William Potter when he 
came to the city one day that he was about 
to become the tool of a scheming lawyer and 
the means of freeing a possibly guilty man 
from the clutches of the law and well merited 
punishment, he would have scornfully scouted 
the idea, and, although not ordinarily a man 
of wrath and lurid words, would have un- 
doubtedly poured upon your devoted head 
the choicest collection of Biblical and other- 
wise forceful phrases of which any of the most 
tongue-gifted of his cow-boys was capable. 

Not that Mr. Potter was of habit a man 
of multitudinous words or mountainous pas- 
sion. On the contrary, he was usually re- 
served, discreet of words and action, a cattle- 
man of extensive means, respected and 
respectable, a believer in and observer of the 
laws of his country, a despiser of those that 





broke them. No cow-boys of his could “ paint 
the town red” or ‘‘play horse” with him, 
much less a lawyer. So a suggestion that he 
could be used to defeat the law by any fee- 
thirsty lawyer that ever ‘‘ piled precedent upon 
precedent,’”’ persuaded a judge, or cajoled a 
jury would have led to the use of a vocabulary 
enlarged by the most vivid examples of the 
cattle range and the gestures of a master of 
strenuosity. 

But Mr. Potter did not thus comport him- 
self, as he did not then know that he was 
soon to be used in that very identically 
objectionable way as will more fully presently 
appear. This was the way of it. 

On the very day that William came to 
town his old friend and school-mate, Martin 
Dolbin, was, for a wonder, in a very serious 
dilemma, an unusual condition for a lawyer 
of his experience and expedients. 

For what Dolbin didn’t know about the 
“tricks of the trade”? wasn’t worth knowing. 
He had been mixed up in politics and was 
acquainted with all kinds of men and their 
methods. He had served as prosecuting or 
state’s attorney of his county and appeared 
for and against municipal railroad and other 
corporations. He was at home in civil and 
criminal trial law and the ways thereof. He 
was an easy fellow to get acquainted with, 
but a difficult one to beat in a law suit. 

He was “well-to-do” in worldly goods but _ 
hard ‘‘to do”? when one endeavored to get 
the best of him. 

But this was his present fix. 

A certain client of his, defendant under 
indictment for a serious crime, now out under 
heavy bail was dead drunk down town and 
his case set for trial forthwith. He had run 
the gamut of motions and applications for 
continuances. He did not care to put his 
client’s condition in evidence. What he 
should do under these peculiar circumstances 
was really worrying him and agitating his 
“gray matter” as never before. At this 
particular juncture, following his usual custom 
of calling upon his friend and former chum 
when in town, William Potter appeared upon 
the scene. 

‘“‘Mighty glad to see you, old fellow,” was 
Dolbin’s greeting to him as he entered the 
lawyer’s private office. There was nothing 
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particularly unusual or significant in this greet- 
ing. ‘Bill’ Potter was always a welcome 
and privileged guest in that office. In fact, 
the possibilities of Potter’s usefulness at that 
critical period did not at first dawn on Dolbin’s 
mind. 

But he was a man who readily recognized 
the ‘‘time and chance that happeneth to all 
men.”’ A scheme formulated itself as he pur- 
sued the usual inquiries as to the health of 
Bill’s family, individually and collectively, 
and the condition of things generally at the 
old town and on the ranch. 

“Bill,”” he continued in pursuance of his 
scheme, ‘‘I haven’t seen half enough of you. 
I have to go to court at once. I have a little 
case set for this morning. It won’t take long. 
Come right along with me.” 

So they went to court and as they entered 
the court-room, the judge was just calling 
the case of the State v. Jones, Dolbin’s case. 

The lawyer very naturally, and in further- 


ance of his plan of action, invited Bill to come | 


and sit down next to him inside the Bar, 
at the table alloted to counsel. 

‘“‘ Are you ready, Mr. Prosecuting Attorney, 
asked the court, and Mr. Prosecuting Attor- 
ney replied, ‘‘ Yes.” 

To the same inquiry Mr. Dolbin made the 
same reply, and the court instructed the sheriff 
to call a jury, which was accordingly done. 

It was a case of robbery, and after stating 
the general nature of it to the jury, Mr. Prose- 
cuting Attorney asked the usual questions as to 
competency of the members of thejury toserve. 

“Do you, any of you, gentlemen, know the 


” 


defendant in this case?”’ he inquired. None | 


of them knew Mr. William Potter whom they 
supposed to be the defendant. He was the 
only man at hand who might seem to fill the 
bill. Dolbin volunteered no information. He 
did not think it incumbent upon him at that 
time. Potter was then figuring in his mind 
his chance of profit on that last bunch of 
short-horn feeders for which he had paid four 
cents with corn at fifty cents, and scarce at 
that. 

Jurymen did not then interest him any more 
than missionaries to Africa. His thoughts 
were afield. 

The jurymen for the case were soon chosen. 
Dolbin wasn’t particular. 





The prosecuting attorney opened the case. 
His witnesses proved the fact that a store had 
been broken into and a strange man seen 
hanging around the night of the robbery. 

‘“Was this the man?” he asked pointing to 
William Potter. 

That gentleman was in the midst of an 
absorbing meditation on wind-mills, water- 
tanks, and pumps. Dolbin was perusing the 
Revised Statutes. 

The witness 
puzzled. 

““Can’t say he is. Doesn’t look much like 
the fellow I saw,’’ he answered. He was ex- 
cused. His testimony was not very satis- 
factory to the prosecution. Neither was that 
of the other witnesses. 

They could not identify William Potter as 
the robber. 

The prosecuting attorney looked surprised. 

Dolbin looked out of the window, a suspicion 
of a smile on his face. Potter didn’t look at 
all. He had now reached the consideration 
of the relative merits of alfalfa and buffalo 
grass. 

The prosecuting attorney became tired and 
rested his case. Dolbin, in a nonchalant way, 
handed the court a written demurrer to the 
evidence and the court took the case from the 
jury saying to the prosecuting attorney: 

‘“‘T do not see that you have connected this 
man with the larceny. I shall, accordingly, 
sustain the demurrer. The jury is discharged.” 

Dolbin’s client was free. So was Potter. 


looked at Potter, seemed 


| He had served his purpose, and followed Dol- 





bin out of court. 

It would be useless to attempt to describe 
the volcanic eruption that took place when 
Martin told William the extent and purpose 
of his vicariousness. Mont Pelée, wasn’t a 
comparison. The bonds of friendship be- 
tween the lawyer and the cattle-man were 
severely strained that day. A keen sense of 
humor and appreciation of strategy and tri- 
umph over difficulties, however, finally proved 
to be the necessary extinguisher of the con- 
suming fire and William Potter to-day is 
firmly convinced that Martin Dolbin is the 
greatest lawyer west of the Mississippi. 


Francis A. LEACH. 
Kansas City, Mo., May, 1905. 
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CHINESE EXCLUSION. (RicuHT or Entry — 
ADOPTED CHILDREN OF MERCHANT) 
U.S. D.C. S. D. o-r New York. 
AND 

U.S. D.C. E. D. oF PENNsyLvaNnia. 
Two cases, which are related in a general way 
and which present hitherto unadjudicated states 
of facts, are contained in No. 6, of Vol. 134 Fed- 
eral Reporter. Both relate to the status of chil- 
dren of Chinese merchants. The first case is that 
of Ex parte Fong Yim and others, 134 Fed. Rep. 
938. The question involved in this case was 
whether adopted children of a Chinese merchant 
were entitled to admission into this country. 
There appears to have heen some slight conten- 
tion as to whether under the same circumstances, 
natural children would have been entitled to ad- 
mission, it being contended that as the children 
had never before entered this country, they stood 
on the same footing as ordinary Chinese persons 
who had acquired no right of domicile. This 
question, however, is disposed of very briefly by 
the observation that the father has a right of 
entry and that their right to enter is incident to 
his right. The real question in the case is, as the 
court observes, whether a domiciled merchant in 
this country has the same right to bring in his 
adopted children as he has to bring in his natural 
children. The inspector, in rendering his deci- 
sion to the effect that the children were not en- 
titled to enter, stated that it did not seem to him 
that the law contemplated covering such cases, 
as that would give all domiciled merchants an 
opportunity to adopt children at will and bring 
them into this country. The court concedes that 
if the question of fact as to whether the adoption 
was bona fide should be decided adversely to the 
persons claiming a right of entry, they should be 
excluded. It appeared in the case under con- 
sideration, however, that the adoptions occurred 
many years ago; that the children had ever since 
lived with and been supported by the adopting 
parents and that children could be adopted in 
China substantially without legal formalities, after 
which their rights and obligations were similar to 
those of natural children. Under these circum- 
stances, it is held that there is no difference be- 
tween the legal status of adopted children and of 

natural children. 
The other case referred to is that of United States 
v. Joe Dick, 134 Fed. 988. Joe was born in China 
and was originally admitted to the country as a 





son of a domiciled Chinese merchant. Afterward, 
while Joe was still a minor, the father returned to 
China and on Joe’s refusal to accompany him, he 
was, as the court puts it, ‘‘turned loose upon the 
world to shift for himself.’ Afterward, Joe be- 
came a laborer. Under these circumstances, Joe 
contended that the status which he originally 
acquired as the son of a resident Chinese mer- 
chant continued even after the severance of all 
relations between himself and his father. It is 
held, however, that the continuance of his original 
status depended upon the continuance of the 
family relation and ceased when that relation was 
ended. “It would,” says the court, “be the 
merest fiction to look upon him as a minor son in 
the household of his merchant father when he 
was in fact no longer in the household, but was 
making his own livelihood and his father was no 
longer a merchant nor even a resident in the 
United States.” 





CONSTITUTIONAL LAW. (PEoONAGE — PrRo- 
HIBITORY STATUTE) 

UNITED STATES SUPREME CouRT. 

The constitutionality of the Federal Legislation 
prohibiting peonage, and incidentally the elements 
of proof necessary to support a conviction under 
an indictment for violation of those statutes, is 
considered in Clyatt v. United States, 25 Supreme 
Court Reporter, 429. U.S. Rev. St. §§ 1990, 
5526 (U.S. Comp. St. 1901, pp. 1266, 3715), de- 
clare that the holding of any person to service or 
labor under the system known as “‘peonage”’ is 
abolished and forever prohibited, and that every 
person who holds, arrests, returns, or causes to be 
held, arrested, or returned, or in any manner aids 
in the arrest or return of any person to a condi- 
tion of peonage, shall be punished by a fine of not 
less than $1000 nor more than $5000, or by im- 
prisonment for not less than one year nor more 
than five years, or by both. The defendant Cly- 
att was indicted for violation of these statutes. 
In considering the authority of Congress under 
the constitutional grants of power to enact this 
legislation, the court defines ‘‘peonage”’ ‘‘as the 
status or condition of compulsory service, based 
upon the indebtedness of the peon to the master,” 
and quotes from the opinion of Judge Benedict 
in Jaremillo v. Romero, 1 N. M. 190, where it is 
said with respect to peonage: ‘‘One fact existed 
universally — all were indebted to their masters. 








399° 





THE GREEN 





BAG 








This was the cord by which they seemed bound 
to their master’s service.’”’ The difference be- 
tween voluntary and involuntary peonage is 
noted by the court, and it is said that this is simply 
a difference in the mode of origin and not in the 
character of the servitude. The one exists where 
the debtor voluntarily contracts to enter the 
service of his creditor. The other is forced upon 
the debtor by some provision of law. But peon- 
age, however created, is compulsory service — 
involuntary servitude. A clear distinction exists 
between peonage and the voluntary performance 
of labor or rendering of services in payment of a 
debt. In the latter case the debtor, though con- 
tracting to pay his indebtedness by labor or 
service, and subject, like any other contractor, to 
an action for damages for breach of that contract, 
can elect at any time to break it and no law or 
force compels performance or a continuance of 
the service. The operation and scope of the 13th 
Amendment to the Federal Constitution is con- 
sidered and the statement of Mr. Justice Bradley, 
in the Civil Rights Cases, tog U. S. 3, 20, 23, 3 
Sup. Ct. Rep. 18, 28, 30, is quoted with approval: 
“This Amendment, as well as the 14th, is un- 
doubtedly self-executing without any ancillary 
legislation, so far as its terms are applicable to 
any existing state of circumstances. By its own 
unaided force and effect it abolished slavery, and 
established universal freedom. Still, legislation 
may be necessary and proper to meet all the 
various cases and circumstances to be affected 
by it and to prescribe proper modes of redress for 
its violation in letter or spirit. And such legis- 
lation may be primary and direct in its character, 
for the amendment is not a mere prohibition of 
state laws establishing or upholding slavery, but 
an absolute declaration that slavery or involun- 
tary servitude shall not exist in any part of the 
United States.”” Further quotation is made from 
the same opinion, wherein the distinction between 
the 13th and 14th Amendments is pointed out, 
and attention is called to the fact that legislation 
under the 14th Amendment must necessarily be 
corrective in its character, counteracting and 
affording relief against state regulations and pro- 
ceedings, while legislation under the 13th Amend- 
ment may be direct and primary, operating upon 
the acts of individuals, whether sanctioned by 
state legislation or not. Plessy v. Ferguson, 163 
U.S. 537, 16 Sup. Ct. Rep. 1138, and the Slaughter 
House cases, are cited to the same point, and it is 
concluded that the statutes under consideration 
are directly authorized by the 13th Amendment 
and that the operation of the statutes is not lim- 
ited to the territories or other parts of the strictly 
national domain, but extends to all the territory 








within the sovereignty of the United States. The 
decision in the case, however, turns upon a con- 
sideration of the wording of Section 5526, which 
it will be remembered punishes every person who 
holds, arrests, or returns, or causes to be held, 
arrested or returned, etc., and it is said that three 
distinct acts are thereby made illegal, to wit: 
holding, arresting, and returning. The indict- 
ment charged that defendant ‘did unlawfully 
and knowingly return one Will Gordon and one 
Mose Ridley to a condition of peonage,” and it 
i$ held that a conviction under the indictment is 
not sustainable without proof of a prior condition 
of peonage. 


COPYRIGHT. (INFRINGEMENT — USE OF PRE- 
VIOUSLY COMPILED INFORMATION) 

U.S.C. C. D. or MassacHUSETTs. 

Sampson & Murdock Co. v. Seaver Radford 
Co., 134 Federal Reporter 890, is worthy of note 
as a contribution to the growing list of cases 
involving the right of compilers of reference 
works to make use of prior compilations deal- 
ing with the same subject or containing similar 
facts. In this case it appeared that plaintiff had 
published a city directory, and that in subse- 
quently compiling its directory defendant had 
used complainant’s directory for the purpose of 
obtaining information as to names, addresses, and 
occupations, which information it compared with 
information previously obtained by an original 
canvass, and, in cases where such proceeding 
was necessary, made further investigations. After 
comparison and the making of further investi- 
gation when the statements in complainant’s 
directory did not coincide with the data previ- 
ously obtained by defendant, the latter printed 
as its directory the net result of its investigations, 
which, of course, consisted of plaintiff’s directory, 
with such additions and alterations as defendant’s 
investigation had shown to be necessary. In 
answering in the negative plaintiff’s contention 
that defendant had no right to do this, the court 
cites the recent cases of The Thompson Co. v. 
American Law Book Co., 122 Fed. 922, and Dun 
v. International Mercantile Agency, 127 Fed. 173, 
in the latter of which cases the ruling in the 
present case was to some extent foreshadowed. 
Cases dealing with the question involved in the 
instant case, and the two just cited, are of com- 
paratively recent occurrence, owing, no doubt, 
to the fact that such quasi-literary publications, 
as well as the mechanical method of compilation 
are of comparatively recent origin. The case 
under consideration seems to go a little in ad- 
vance of any of the preceding cases. 
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EIGHT HOUR LAW. 
LaBoR IN MINES — UNHEALTHFULNESS — 


(CONSTITUTIONALITY — 


Jupiciat Notick — EVIDENCE) 
SupREME CourT oF NEvaDA. 


In the recent case of Ex parte Kair, the Supreme 


‘Court of Nevada upholds the constitutionality of 


an act (St. 1903, p. 33, Cc. 10) imposing a penalty 
upon any one working more than eight hours a 


day in any mine, smelter, or mill for the pro- 


duction of ores. The constitutionality of this 
statute was passed upon a little over one year 
before in the case of In re Boyce, 75 Pac. 1, 
which was decided only a few days lheiore People 
v. Lochner, 177 N.Y. 145, 69 N.E. 373 and 
State v. Cantwell, 179 Mo. 245, 78 S. W. 569, 
both of which cases passed upon similar statutes 
and both of which reached the same conclusion. 
In the earlier case, it was held that the act in 
question is not in conflict with the 14th Amend- 
ment to the Federal Constitution, declaring that 
no state shall make any law which shall abridge 
the privileges or immunities of citizens of the 
United States nor deprive any person of life, 
liberty, or property without due process of law, 
nor deny to any person the equal protection 
of the laws. In reaching this conclusion, it is 
conceded that the right to labor for the purpose 
of acquiring property is an inherent one, which 
is protected by the Federal Constitution, but 
it is said that individual rights, however great, 
are subject to certain limitations necessary for 
the good of others and of the community and 
that the public good and the health of a con- 
siderable portion of the population, must out- 
weigh slight inconveniences and restrictions which 
individuals may suffer. 

Judicial cognizance is taken of the fact that 
labor in mines, quartz mills, and smelters is un- 
healthful so that they may properly be the sub- 
ject of legislative control. The cases of State v. 
Holden, 14 Utah 71, 46 Pac: 756; Holder vw. 
Hardy, 169 U.S. 366, 18 Sup. Ct. 383; Short 
v. Mining Co., 20 Utah 20, 57 Pac. 720; Soon 
Hing v. Crowley, 113 U.S. 703, 5 Sup. Ct. 730; 
Barbier v. Connolly, 113 U.S. 27, 5 Sup. Ct. 
357, and Commonwealth v. Hamilton Mfg. Co., 
120 Mass. 383, in which similar statutes were 
upheld, are cited and commented on with appro- 
val. The later case follows the former: one and 
holds in addition that as the statute is sustain- 
able as a valid health regulation within the police 
power, owing to the fact that prolonged labor in 
such places is injurious as a matter of common 
knowledge, evidence that the occupation of a 
person prosecuted for violation of the statute, was 
not injurious, is not admissible. 





LICENSES. (PROHIBITIVE IMPOSITIONS) 
SUPREME CouRT OF WASHINGTON. 
What would seem at first blush to be an almost 
self-contradictory decision is that involved in 
Garfinkle v. Sullivan, 80 Pac. Rep. 188. The 
case arose out of an attack upon the validity 
of a municipal ordinance requiring peddlers to 
obtain a license and to pay a license fee amount- 
ing to from $50 to $100. There was evidence 
which conclusively showed that the license was 
burdensome under the conditions existing and 
that peddlers could not afford to engage in the 
business of peddling and pay the tax required; 
but it was also shown that there were some 
eighty persons actually engaged in the business. 
On this evidence it was contended that the license 
was invalid because prohibitive. The court con- 
cedes that a municipality cannot, under the guise 
of a license or a regulation, place the license so 
high that it is prohibitive of the transaction of 
the business sought to be regulated; but it is 
held that the condition shown by the evidence 
did not necessarily indicate that the license fee 
was so high as to constitute a prohibition. Upon 
this point it is argued that a license cannot be 
said to be prohibitive in amount where it is 
shown that a hundred men could not pay the 
license and do the business profitably; and that 
the same might be said of fifty or twenty-five 
or any number of men greater than one. The 
doctrine must, it is said, be restricted to an 
individual or to the business under the most 
favorable circumstances divested of the elements 
of competition, inability, inexperience, and other 
qualities which might lead to the failure of any 
business with or without the payment of a license. 


NUISANCE. (MAINTENANCE OF HEN—HOUSES) 
SUPREME JupDIcIAL CourT oF MASSACHUSETTS. 
The question whether an ordinary and appar- 

ently well ordered hen-house constitutes a private 

nuisance comes up for decision for the first time 
in Wade v. Miller, 73 N.E. Rep. 849. Plaintiff 
and defendant in that case occupied contiguous 
estates situated in a village. Plaintiff owned 
two houses, the one next to defendant’s premises 
being occupied by a tenant. Defendant main- 
tained two hen-houses in which were kept a 
number of fowls, and plaintiff claimed that the 
odor from the houses and yard occasionally be- 
came so pungent that, combined with the cack- 
ling of the hens and crowing of the roosters, 
the house occupied by the tenant was rendered 
uncomfortable as a place of residence. It was 
shown that the tenant and members of his family, 
particularly his wife, who was a nervous invalid, 
complained that they were disturbed and annoyed 
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by the odor and noise. The court, however, 
observes that where the question of a private 
nuisance is raised, the result produced by it upon 
persons of ordinary health and sensitiveness rather 
than upon those afflicted with disease or abnor- 
mal physical conditions is to be taken as the 
criterion. ‘In lawful use of property,”’ says the 
court, ‘‘how far an annoyance may be caused 
to other persons without becoming a nuisance, 
becomes a question of degree. For what may 
amount to a serious injury to health or enjoy- 
ment of property in one locality may, under 
different circumstances, be deemed proper and 
unobjectionable.’’ In view of these principles 
and under evidence showing that the hen-houses 
were maintained in a cleanly condition and cared 
for in such a manner as not to affect injuriously 
the health of any normal person living in the 
neighborhood, the court concludes that although 
the odor arising and the noise produced might 
have been unpleasant, yet as it did not appear 
to have been uncomfortable or unbearable the 
maintenance of the houses could not be regarded 
as a nuisance. 


PHYSICIANS AND SURGEONS. (INncorREcT 
DiaGnosis — ExpertT WITNESSES — Com- 
PETENCY) 

SUPREME CourT OF MissourRI. 

A case of much interest, in which the chief 
question at issue is elaborately treated and 
nearly all the relevant authorities are cited, is 

that of Grainger v. Still, 85 S.W. Rep. 1114. 

The action was against an osteopathic physician 

and surgeon for malpractice, and while several 

questions are involved, the chief interest centers 
around defendant’s contention that physicians 
of schools of medicine other than that to which 
he belonged were not competent to testify as 
experts as to the propriety of his diagnosis. 
Plaintiff was a child, who it appears was, as a 
matter of fact, suffering from incipient hip disease, 
the result of an inflamed and sometimes tuber- 
culous condition of the hip joint. Defendant 
diagnosed the difficulty as a partial dislocation 
and treated it as such, using the ‘‘manipulations”’ 
characteristic of the osteopathic school and after- 
wards attempting by a somewhat violent operation 
to put the hip in position. The-operation resulted 
in accomplishing precisely what defendant sought 
to remedy and dislocated the hip. Various allo- 
pathic physicians were called as experts to testify 
as to the propriety of the treatment as well as 
to the correctness of the diagnosis, and it was 
objected that these witnesses were incompetent 
because they belonged to a different school of 
medicine from that to which defendant belonged 











and that his treatment could only be judged 


by members of his own school. It was, however, 
shown that osteopaths used the same text-books 
as medical schools generally, and that hip disease 
is ascribed to the same cause and diagnosed in 
the same way by the osteopaths and physicians 
of every school of medicine. Many cases deal- 
ing with somewhat similar questions are cited 
and analyzed, including those of Force v. Gregory, 
63 Conn. 167, 27 Atl. 1116, 22 L.R.A. 343, 
36 Am. St. Rep. 371; Bowman v. Woods, 1 Greene 
(Iowa) 441; Patten v. Wiggin, 51 Me. 594, 81 Am. 
Dec. 593; Hesse v. Knipple, 1 Mich. N. P. 109; 
Martin v. Courtney, 75 Minn. 255, 77 N. W. 813; 
Corsi v. Maretsek, 4 E. D. Smith (N. Y.) 1; Wil- 
liams v. Poppleton, 3 Or. 139; and Nelson v. 
Harrington, 72 Wis. 591, 40 N. W. 228, 1 L.R. 
A. 719, 7 Am. St. Rep. 900. Upon the question 
of the differences between the modes of treat- 
ment of the different schools of medicine and 
their effect upon the question under consideration, 
the court says: ‘“‘The disease is the same no 
matter which school. of medicine the attending 
physician belongs to. They may differ as to 
the proper treatment of the disease after its 
presence is ascertained, but there is no difference 
as to their diagnosis. This being so, there is 
no sound reason why a physician of any school 
should not be a competent witness to testify 
whether a patient has hip disease, dislocation, 
or as to any diagnosis of any disease.’’ Another 
question which receives some consideration, al- 
though apparently regarded of secondary im- 
portance, arises on defendant’s argument that 
as plaintiff was in fact suffering from hip disease, 
which, without the improper treatment to which 
she was subjected by defendant, would have 
resulted in the same shortening of the limb and 
curvature of the spine which was produced by 
the improper treatment, there was no damage 
shown. The court answers this contention briefly 
concluding its argument by suggesting that it 
could as well be argued that where a patient 
is improperly treated for a fracture of the limb 
and gangrene sets in and the patient dies, the 
physician would not be liable if the patient had 
consumption and would have died any way. ‘‘A 
patient however afflicted is entitled to let nature 
take its course and not have even natural con- 
sequences precipitated by the improper treatment 
of the physician or by an improper diagnosis re- 
sulting in the application of improper treatment.” 


POWER OF LEGISLATURE. 
oF Pusiic Money) 

SUPREME CouRT OF PENNSYLVANIA 

On March 25, 1897, the Legislature of the 


(EXPENDITURE 
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state of Pennsylvania passed a resolution as 
follows: ‘‘Whereas the dedication of a monu- 
ment, erected in the memory of the late Gen. 
U. S. Grant in New York, occurs on April 27th 
and is a matter of national importance, which 
the Commonwealth of Pennsylvania should suit- 
ably recognize as commemorating the life and 
deeds of a hero whose memory we revere, there- 
fore; be it resolved that the members of the 
Senate and House of Representatives attend said 
dedication in a body and that all matters per- 
taining to such attendance be referred to the 
committee of military affairs of the Senate and 
House.” This resolution was vetoed by the 
Governor but was promptly passed over his 
veto. The committee to whom arrangements 
were referred made arrangements not only for 
transportation but for two meals to be furnished 
by a caterer on the day of the dedication, and 
an action in assumpsit by the caterer gave rise 
to the case of Russ v. Commonwealth, 60 Atl. 
169. The majority of the court holds that under 
the delegation of authority to the committee of 
military affairs, that committee had power to 
make the contract under consideration and also 
that the legislature had power to enact a resolution. 
Justices Messterzat and Potter, dissenting, while 
readily concurring in the statement that the legis- 
lature had power to pass the resolution, deny 
the validity of the conclusion that the resolution 
as passed authorized the committee to make 
the contract into which they entered. The dis- 
senting opinion sets out the itemized bill rendered, 
showing charges of $1,678.36 for table supplies, 
$3,026.60 for wines and liquors and $450.00 for 
cigars. A part of the testimony of the chair- 
man of the committee, which made the arrange- 
ments, is also quoted, wherein that gentleman 
stated that “the plaintiff furnished an elegant 
dinner for us with wines and liquors and every- 
thing included with cigars.’”” This witness also 
testified that he did not remember exactly what 
was furnished in the way of food; that it was 
so fine that he had forgotten exactly all the 
elegancies they had but that he remembered 
that they had White Seal champagne and that 
there was plenty of whiskey and plenty of beer 
and plenty of apollinaris, though he did not 
know how many drank apollinaris. In comment- 
ing upon this and other testimony of the same 
general effect, the dissenting opinion says that 
the character of the claim conclusively rebuts 
any implication that the legislature in passing 
the resolution intended to authorize the com- 
mittee to make a contract for it. ‘‘Such inter- 
pretation of the resolution,” say the dissenting 
justices ‘‘opens the door to raids upon the state 





treasury by the committees of the legislature, 
by which the tax payers of the state can be 
made to pay claims which, as in this instance, 
neither the General Assembly of the Common- 
wealth nor any other self-respecting legislative 
body would for one instant think of approving. 
Had the plaintiff’s claim, the character of which 
is shown by the items thereof, and the testimony 
been presented to the Senate and House in open 
session at the time the joint resolution was passed, 
we are Satisfied that those bodies would not 
have authorized the committee to contract for 
or pay it. It would have shocked the legislative 
conscience as well as that of the people of the 
Commonwealth. The testimony leaves no doubt 
as to the purpose in view when the contract 
was made and what was expected and what 
was furnished in pursuance of it. About $1700 
worth of food and $3000 worth of wines and 
liquors were consumed by 425 guests of the 
state in six and one-half hours. This tells the 
brief but comprehensive story of the manner in 
which the money claimed here was applied (in 
the language of the preamble to the joint resolu- 
tion) ‘In commemoration of the life and deeds 


>» 


of a hero, whose memory we revere’. 


PROMISSORY NOTES. (INDORSEMENT — 
FRAUDULENT PROCUREMENT — EVIDENCE OF 
SIMILAR FRAvuDS) 

SUPREME CouRT OF WASHINGTON. 
In Yakima Valley Bank v. McAllister, 79 Pac. 

1119, the Supreme Court of Washington is called 

upon to determine the question of the enforci- 

bility in the hands of a bona fide holder of a 

note, the indorsement of which by the payee, 

who was also the maker, was procured by mis- 
representation and fraud. An evidence point of 
considerable interest also arises in this case, to 
the comprehension of which a statement of facts 
involved is necessary. It appears that defendant 
was approached by persons claiming to be life 
insurance agents and was solicited to take out 
a policy in their company. An agreement was 
finally entered into between defendant and these 
persons, by the terms of which a policy for $10,000 
was to be forwarded to defendant on the con- 
dition that he might examine it, submit it to 
his legal advisers and retain it if it corresponded 
with the representations made by the solicitors. 
Defendant was to have possession of the policy 
for some six weeks in order to make this examin- 
ation, and it was represented to him that as an 
earnest of his intention to do business with the 
company it would be necessary for him to draw 
up a note payable to himself and signed by 
himself and also to sign a contract releasing 
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the company from liability in case he should 
die before he finally decided to accept the policy. 
It was explained to him that the note could 
not be collected until he indorsed it, so that 
he would be perfectly safe in giving it. The 
transaction occurred in a corral or barn-yard and 
defendant was instructed to sign the applica- 
tion for the policy and the release of liability 
mentioned and a book with several papers upon 
it was given him, the papers being placed there 
with the ostensible purpose of making the book 
smooth to write upon. A fountain pen was also 
furnished by the agents with the instruction to 
bear on hard as the pen was stiff. Afterwards, 
it transpired, that in signing the release of liability, 
the ink in some manner penetrated through the 
paper so as to cause defendant’s name to appear 
as an indorsement on the note. Under these 
circumstances, it was contended that the alle- 
gations of fraud did not amount to a denial 
that the defendant indorsed the note and that 
if the note was indorsed through the physical 
act of the defendant, he was responsible for the 
payment of the note and for the results of that 
physical act to an innocent purchaser. It is 
however held that it is not the physical act 
which constitutes a transaction of this kind, but 
the intention of the parties to the contract, and 
that as the evidence showed that the indorsement 
was the effect of a fraudulent device and trick, 
for which the defendant was not responsible, he 
was not liable on the note even to a bona fide 
holder. The other question of importance in the 
case arose from the admission of the evidence 
of a number of other persons that during the 
same month in which the transaction with defen- 
dant took place, the same solicitors had obtained 
their indorsements of notes in the same manner 
and under the same circumstances. It was con- 
tended for plaintiff, that under the ruling of 
the case of McKay v. Russell, 3 Wash. State 
378, 28 Pac. 908, this testimony was inadmissible. 
That case was an action to recover money paid 
upon a contract for the sale of real estate on 
the ground that the sale was procured by fraudu- 
lent representations, and it was held therein that 
it was inadmissible to show that in a similar 
transaction prior thereto defendant had made 
like misrepresentations to another person. That 
case is however distinguished from the case at 
Bar by the observation that there was there 
no testimony offered to show a general scheme 
connecting the transaction, which it was sought to 
prove, with the transaction in issue; and it is 
held that inasmuch as in this case the circum- 
stances of each transaction were not only similar 
but peculiar, the evidence was admissible for 








the purpose of showing a general scheme or plan 
to defraud. 


RIGHT OF PRIVACY. 
CATION OF PICTURE) 
SupREME CourT OF GEORGIA. 

A valuable contribution to the exceedingly lim- 
ited number of judicial opinions involving the 
existence and scope of the much mooted ‘right 
of privacy”’ is the opinion of the Supreme Court 
of Georgia, in Pavesich v. New England Life In- 
surance Co. et al., 50 Southeastern Reporter 68. 
The question of the existence of this right has 
given rise to a vast deal of discussion, most of 
which, however, has been purely academic, the 
only adjudicated case involving a direct decision 
as to its existence being the comparatively recent 
one of Roberson v. Rochester Folding Box Co., 
64 Northeastern 442, heretofore noted in this 
magazine. In that case, the New York Court of 
Appeals, by a divided court, denied that any 
such right existed. The Georgia court expressly 
disapproves this case, and follows the dissenting 
opinion of Judge Gray. The opinion of the 
Georgia Court, by Cobb, J., contains a complete 
and scholarly argument in support of the court’s 
conclusion and is supported by citations, both 
ancient and modern. The fact that no precedent 
for the decision exists,is admitted; but such ab- 
sence, even for all time, is not conclusive of the 
question as to the existence of the right. The 
novelty of the complaint is no objection, when an 
injury cognizable by law is shown to have been 
inflicted on the plaintiff. In such a case, al- 
though there be no precedent, the common law 
will judge according to the law of nature and the 
public good. 

The elemental concepts of individual liberty 
and security are called upon to witness the exis- 
tence of the right of privacy, and it is said, ‘‘The 
right of privacy has its foundation in the instincts: 
of nature.’”’ On this point, it is said, ‘‘The term 
‘liberty’ embraces far more than freedom from 
physical restraint, and includes the right of a 
man to be free in the enjoyment of the faculties 
with which he has been endowed by his Creator, 
subject: only to such restraints as are necessary 
for the common welfare. ‘Liberty,’ in its broad 
sense, as understood in this country, means the 
right not only of freedom from servitude, impris- 
onment or restraint, but the right of one to use 
his faculties in all lawful ways, to live and work 
where he will, to earn his livelihood in any lawful 
calling, and to pursue any lawful trade or avoca- 
tion. The right of one to exhibit himself to the 
public at all proper times, under proper circum- 
stances is embraced within the right of personal 
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liberty. The right to withdraw from the public 
gaze at such times as a person may see fit, when 
his presence in public is not demanded by any 
tule of law, is also embraced within the right of 
personal liberty. Publicity in one instance, and 
privacy in the other, are each guaranteed. If 
personal liberty embraces the right of publicity, 
it no less embraces the correlative right of pri- 
vacy.”” The contention that the right of privacy 
cannot exist because it is in irreconcilable conflict 
with the liberty of speech and of the press guaran- 
teed by the Constitution, is disposed of by the 
statement that liberty of speech and of the press, 
when exercised within the bounds of the constitu- 
tional guarantees, are limitations upon the exer- 
cise of the right of privacy, so that the law will 
not permit the right of privacy to be asserted in 
such a way as to curtail or restrain such liberties. 
The one may be used to keep the other within 
lawful bounds, but neither can be lawfully used 
to destroy the other. The cases of Chapman v. 
Telegraph Company, 88 Ga. 763, 15 S. E. gor; 
Mackenzie v. Mineral Springs Company, 18 N. Y. 
Supp. 240; Schuyler v. Curtis, 15 N. Y. Supp. 787 
19 N. Y. Supp. 264, 24 N. Y. Supp. 509; Marks v. 
Jaffa, 26 N. Y. Supp. 908; Corliss v. Walker, 57 
Fed. 434, 64 Fed. 280; Murray v. Lithographic 
Company, 28 N.Y. Supp. 271; Atkinson v. 
Doherty, 121 Mich. 372, 80 N. W. 285; Jacobus v. 
Children of Israel, 107 Ga. 518, 33 S. E. 853, are 
referred to and analyzed. These cases involve 
facts which might have given rise to a recognition 
of the right of privacy, but those of them in 
which a recovery is allowed were expressly based 
upon principles derived from the law of property, 
trust, and contract, any recognition of the exis- 
tence of a right of privacy being studiously avoided. 
This fact is of course admitted, but is satisfac- 
torily accounted for by the statement that the 
true lawyer, when called to the discharge of 
judicial functions, displays remarkable conserva- 
tism, and wherever it is legally possible to base a 
judgment upon principles which have been recog- 
nized by a long course of judicial decision, does 
so in preference to applying a principle which 
might be considered novel. 

Referring to the decision in the Roberson case, 
the court says that with all due respect to Chief 
Judge Parker and his concurring associates, they 
think the conclusion reached was the result of an 
unconscious yielding to the feeling of conserva- 
tism naturally arising in the mind of a judge 
who faces a novel proposition. That the Georgia 
court is most thoroughly persuaded that the 
right exists is evidenced by the concluding para- 
graph of that portion of the opinion which 
deals with his question. ‘‘So thoroughly satis- 
fied are we that the law recognizes, within 





proper limits, as a legal right, the right of 
privacy, and that the publication of one’s picture 
without his consent by another as an adver- 
tisement, for the mere purpose of increasing the 
profits and gains of the advertiser, is an inva- 
sion of this right, that we venture to predict that 
the day will come that the American Bar will 
marvel that a contrary view was ever entertained 
by judges of eminence and ability, just as in the 
present day we stand amazed that Lord Coke 
should have combated with all the force of his 
vigorous nature the proposition that the Court of 
Chancery had jurisdiction to entertain an appli- 
cation for injunction to restrain the enforcement 
of a common law judgment which had been ob- 
tained by fraud, and that Lord Hale, with perfect 
composure, imposed the death penalty for witchcraft 
upon ignorant and harmless women.” 





STRIKES. (UNLAWFUL INTERFERENCE WITH 
Business — LIABILITY OF LABOR UNIONS) 
SUPREME CourRT OF VERMONT. 
Although it contains no direct decision upon 
any substantive point, the case of F. R. Patch 
Mfg. Co. v. Protection Lodge No. 215, Interna- 
tional Association of Machinists, 60 Atlantic Re- 
porter, 74, is not without some interest, arising 
from the apparently conceded liability of an unin- 
corporated labor union for a conspiracy to injure 
the business of the employer. The declaration 
alleged that defendant conspired with its mem- 
bers and other labor organizations to force the 
plaintiff to adopt a schedule of hours of labor and 
a rate of wages which would make it impossible 
for plaintiff to operate its business except at a 
loss; that its employes, by the direction of de- 
fendant, quit their work and conspired and con- 
federated together to force plaintiff to accede to 
their illegal demands by threats, intimidations, 
and bribery, and sought by violence to intimidate 
and drive away the other workmen of the plaintiff, 
and detailed pickets, spies, and watchmen to stand 
guard about and near the plaintiff’s works and pre- 
vent other workmen taking employment therein; 
that they intercepted and prevented other men 
whom plaintiff had employed from engaging in the 
plaintiff's service and by threats and intimida- 
tions caused a large number of workmen whom 
plaintiff had employed, to quit its service. Plain- 
tiff had judgment in the trial court, and on appeal 
the only questions raised related to evidence and 
practice points, it being apparently conceded that 
the declaration stated a cause of action. The 
fact that but few other cases are reported where 
a recovery was obtained upon the same ground, 
makes the implied recognition of the existence of 
the cause of action in this case of importance, 
although it is not directly passed upon. 








396 


THE GREEN BAG 





NEW BOOKS RECEIVED 


JURISDICTION AND PROCEDURE OF THE UNITED 
StaTEs SUPREME Court. By Hamnis Tay- 
lor, LL.D. Price $6 net. The Lawyers’ 
Co-operative Publishing Co., Rochester, 
N.Y., 1905. 


INTERNATIONAL LAw, 2 vols.; vol. I, PEACE. 
By L. Oppenheim. Longmans, Green & 
Co., London, 1905. Price $6.50 net. 


WuHarTON & STILLE ON MEDICAL JURISPRU- 
DENCE. New edition by Dr. James H. 
Lloyd, Dr. Robert Amory, Dr. Robert L. 
Emerson, Prof. Truman Abbe and Frank 
H. Bowlby. 3 vols. Price $18 net. The 
Lawyers’ Co-operative Publishing Co., Roch- 
ester N.Y., 1905. 


CONSTITUTIONAL Law. By Emlin McClain. 
Longmans, Green & Co., New York, 1905. 
Price $2.50 net. 


WHARTON ON Conflict oF Laws. By Geo. 
H. Parmele. Lawyers’ Co-operative Pub- 
lishing Co., Rochester, N.Y., 1905. 

Bibli- 
By 


COPYRIGHT IN CONGRESS, 1789-1904. 
ography and Chronological Record. 





Thowald Solberg. Government Printing Of- 


fice, 1905. 
THE NATIONAL ADMINISTRATION OF THE 
Unitep States oF AMericA. By John A. 


Fairlie, Ph.D. Assistant Professor of Ad- 
ministrative Law in the University of Mich- 
igan. The MacMillan Co., New York, 1905. 
Price $2.50 net. - 

THE INFLUENCE OF THE BAR IN THE SELEC- 
TION OF JUDGES THROUGHOUT THE UNITED 
STATES. By Simon Fleischmann, Contain- 
ing a valuable collection of data regarding 
the methods of selection of judges. An 
address delivered before the New York 


State Bar Association, January, 1905. Pri- 
vately printed. 
[HE NEGOTIABLE INSTRUMENTS Law. Its 


History and its Effect on the Law of Michi- 
gan. By George William Bates. Reprinted 
from American Law Review. 





TABLE oF Cases ALPHABETICALLY ARRANGED 
AS TO THE SEVERAL STATES IN THE AMERI- 
CAN DEcIsIOons, AMERICAN REPORTS, AND 
AMERICAN STATE REportTs. Bancroft-Whit- 
ney Co., San Francisco, 1905. 


es 
GS 2r~- 














wWiiha 








